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A DECADE OF PROGRESS UNDER THE FEDERAL 
EMPLOYERS’ LIABILITY ACT 


Wiruram H. DeParco* 


The last decade has witnessed an almost unbroken series of decisions by the 
United States Supreme Court’ consistently enlarging the role of the jury, in actions 
under the FELA, in deciding fact issues, particularly relating to negligence and 
causation. The scope of jury decision has been so expanded as to make the occasion 
for a directed verdict rare and exceptional—perilous business for the trial court. 
Paralleling this trend to accord supremacy to the jury’s function, has been the de 
velopment of agitation and advocacy for the adoption of a system of workmen's 
compensation to supplant the FELA. Formerly both management and labor in 
the railroad industry were generally in favor of retaining the jury-court system and 
united in opposition to the principle of workmen’s compensation, but as the province 
of the jury has been enlarged, many of the carriers have reversed their position. 

In 1949 the House of Delegates of the American Bar Association voted to 
support replacement of the FELA with systems of workmen’s compensation, by 
recommending that Congress place railroad workers under the compensation laws 
of the various states.” The Railroad Retirement Board had two years before sup- 
ported a similar shift from employers’ liability to a compensation system.* Other 


* LL.B. 1930, St. Paul College of Law; Member of Illinois and Minnesota bars with offices in 
Chicago and Minneapolis; Member, House of Reprentatives, Minnesota Legislature, 1932-1934; Member 


of Minnesota Judicial Council 1937-1939; presently Charman, Court Rules Committee, Minnesota State 


Bar Association. 

? Lilly v. Grand Trunk Western R. R., 317 U. S. 441 (1943); Tiller v. Atlantic Coast Line R. R., 
(first appeal) 318 U. S. 54 (1943), (second appeal) 323 U. S. 574 (1945); Bailey v. Central Vermont 
Ry., 319 U. S. 350 (1943); Tennant v. Peoria & P. U. Ry., 321 U. S. 29 (1944); Blair v. Baltimore 
& Ohio R. R., 323 U. S. 600 (1945); Lavender v. Kurn, 327 U. S. 645 (1946); Jesionowski v. Boston 
& M.R. R., 329 U. S. 452 (1947); Ellis v. Union Pacific R. R., 329 U. S. 649 (1947); Myers v. Reading 
Co., 331 U.S. 477 (1947); Lilhe v. Thompson, 332 U.S. 459 (1947); Anderson v. Atchison, T. & S. F. 
Ry., 333 U. S. 821 (1948); Coray v. Southern Pacific Co., 335 U.S. 520 (1949): Wilkerson v. McCarthy, 
336 U. S. §3 (1949); Urie v. Thompson, 337 U. S. 163 (1949); O'Donnell v. Elgin, J. & E. Ry., 338 
U. S. 384 (1949); Carter v. Atlanta & St. Andrews Bay Ry., 338 U. S. 430 (1949); Affolder v. New 
York, C. & St. L. R. R., 339 U. S. 96 (1950); Dice v. Akron, Canton & Youngstown R. R., 342 U.S 
359 (1952). 

Exceptions: Brady v. Southern Ry., 320 U. S. 476 (1943); Eckenrode v. Pennsylvania R. R., 335 U.S 
329 (1948); Moore v. Chesapeake & O. Ry., 340 U.S. 573 (1951) 

254 A. B. A. Rep. 108 (1949) 

*“Unrrep Srares Rattroap Rerinemenr Boarp, Work INyurtes iN THe Ratroap INpusrry, 1938 


1940 6-19 (1947) 
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studies, not at all definitive, of the relative costs and the relative merits of justice 
administered by the court and jury under the FELA as compared to justice admin- 
istered by boards and commissions under the principle of workmen’s compensation 
have been made.* The litigious method was described by Mr. Justice Douglas 
as “crude, archaic, and expensive” in the Bailey case;> by Mr. Justice Frankfurter 
as “cruel and wasteful” in the concurring opinion in the Wilkerson case;® and by 
Mr. Justice Jackson as “medieval” and “backward” in his concurring opinion in the 
Miles case.’ Are these strictures justified? The employees affected, in so far as they 
can be articulate through their Brotherhood organizations, do not think so. The 
labor organizations representing the employees oppose the application of workmen’s 


compensation to the railroad industry because of its niggardly and inadequate 


awards—awards that are so low as to be shockingly futile to serve a useful or practical 
social purpose under modern conditions. Nor are these judicial criticisms justified 
by the Conard report published in the American Bar Association Journal (Decem- 
ber, 1952) which found the Illinois compensation system more onerous expensewise 
than employers’ liability litigation in that state.” 

Lawyers who frequently represent injured railroad workers are prominent in 
the National Association of Claimants’ Compensation Attorneys, known as NACCA, 
and those representing the railroads find little difficulty in expressing their views 
and interests through the American Bar Association. They reflect the interests 
which they represent, and vote as their parsnips are buttered. These conflicting 
views and interests are coming into increasingly sharp focus; they will receive the 
attention of Congress in the immediate future; and they make an appraisal of the 
trends and developments that have inspired these antagonistic attitudes and opposing 
interests timely and appropriate. 

Prior to 1939 the determination of whether the particular employee injured or 
killed was employed in interstate commerce so as to bring,the case under the 
FELA, was a troublesome one. It resulted in a considerable volume of perfectly 
absurd and futile litigation. The Act itself merely required that the employer and 
employee be engaged in interstate commerce, but an atavistic court, bogged down 
in scholasticism and tradition, read into the Act the word “transportation.” 

In the Pedersen case* the criterion was whether the work of the employee at 
the time of injury was a part of the interstate commerce in which the carrier was 
engaged or so closely connected therewith as to be a part of it. Here the emphasis 
was on the word “commerce” as used in the statute. Later in the Shanks case’ the 
test became more restrictive so that coverage depended upon whether the employee 

* Conard, Workmen's Compensation: Is lt More Effictent than Employer's Liability?, 38 A. B. A. J 
ro1t (1952); Aterep F. Covanp anp Ronerr I. Nene, Cosrs or Apminisrerinc Reparation ror Worn 
Inyurtes iN Initio (Grapuare Cortece, University of ILLINnots, 1952) 

* Bailey v. Central Vermont Ry., 319 U. S. 350, 354 (1943). 

®* Wilkerson v. McCarthy, 336 U.S. 53, 65 (1949) 

™ Miles v. Illinois Cent. R. R., 315 U. S. 698, 707 (1942). 

*Sce note 4, supra. 


* Pedersen v, Delaware, L. & W. R. R., 229 U. S. 146 (1913). 
™ Shanks v. Delaware, L. & W. R. R., 239 U. S. 556, 558 (1916) 
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at the time of injury was “engaged in interstate transportation or in work so closely 
related to it as to be practically a part of it.” The artificial distinction between 
commerce and transportation resulted in an intolerable situation. 

In 1939 Congress enlarged the test of interstate commerce" so that the Act now 


applies to any employee “any part of whose duties” shall be the furtherance of 


interstate commerce, “or shall, in any way directly or closely and substantially, affect 
such commerce.” It would seem that Congress intended to exercise all the power 
it possessed on the subject. One might suppose that if the janitor of a sawmill is 
now subject to federal regulations with respect to wages, hours, and conditions of 
employment because engaged in the production of goods for commerce, there is no 
reason why a janitor in a Santa Fe depot should not be regarded similarly. 

The majority of the courts have had no difficulty in carrying out the mandate 
of Congress which was thus plainly stated and which was further explained in the 
report of the Senate Judiciary Committee.’* It is clear enough that Congress in- 
tended to abolish the pin-point rule so that whether the employee is engaged in 
intra or interstate activities at the moment of the accident is immaterial. However, 
some courts are still possessed of the notion that the activities at the time of injury 
are determinative."* 

All courts are agreed that Congress has stated a new and a much broader test 
of what should be considered interstate commerce not only by extending the pro 
tection of the Act to employees, any part of whose duties further interstate com- 
merce, but also by the sweeping and significant language applying the Act to em- 
ployees whose duties “shall, in any way directly or closely and substantially, affect 
such commerce.” 

Although some courts have managed to make a problem of this broad language, 
the majority have reacted in accordance with the congressional intent to exercise 
full supervision over the railroad industry where constitutionally permissible, and 
so the following employees have received the protection of the Act: 

A repairman working in the backshop on locomotives and their various parts 
which had been withdrawn from service for major overhauls and repairs;’* a tie 
inspector who went to the premises of a lumber company to inspect ties and de 
termine whether his employing railroad would buy them and use them later in an 
interstate road bed;'" an employee loading barrels of oil to be used in filling rail 

1153 SraT. 1404 (1939), 45 U. S. C. §51 (1946) 

'? AMENDING THE EMpLoyers’ Liapitiry Act, Sen. Rep. No, 661, 76th Cong., 1st Sess. 2 (1939): 
“This amendment is intended to broaden the scope of the Employers’ Liability Act so as to include 
within its provisions employees of common carriers who, while ordinarily engaged in the transportation 
of interstate commerce, may be, at the time of injury, temporarily divorced therefrom and engaged in 
intrastate operations.” 

™ Walden vy, Chicago & N, W. Ry., 411 Ill. 378, 104 N. E. 2d 240 (1952) would appear to be a 
legal oddity for there the court held that an employee does not come under the Act unless his duties 
and activities at the time of the accident affect interstate “transportation” and that the criterion is stil! 
the work at which the employee is engaged at the tme of his injury! 

** Baird v. New York Cent. R. R., 299 N. Y. 213, 86 N. E. 2d 567 (1949) 

*® Ericksen vy. Southern Pacific Co., 246 P. 2d 642 (Cal. 1952) 





260 Law anv ConTEMPORARY PROBLEMS 


road lanterns and machines;'® a blacksmith’s helper engaged in making locomotive 
parts;'? a guard at a terminal;'* an employee whose duty it was to clean up papers 
and other debris around the depot and the railroad tracks; a flood control worker 
whose duty it was to fill sand bags and place them on a flat car which took them 


to where they were needed to protect the tracks from existing flood waters;*° a 


laborer around certain ore docks, who served as a guard during the months of 
October to May when they were not in use or service of any kind, although they 
were used for interstate commerce from May to October;*! and a rodman, who was 
a member of a surveying crew and who spent about 50 per cent of his time in 
interstate operations even though he was at the time of the accident engaged solely 
in intrastate work.** Suffice it to say that it is presently unnecessary that the em- 
ployee’s duties be related to interstate commerce on the particular day or at the 
particular time of his injury.” 

The question of coverage is no longer a serious one for the practitioner in this 
field. Except in the minority of courts afflicted with myopia in its last stages, he is 
safe in assuming that Congress did two things by the 1939 amendment: first, it 
abolished the requirement of proof that at the instant of injury the worker must be 
engaged in interstate commerce or work practically a part of it; and second, it 
broadened the whole concept of interstate commerce as covered by the FELA. 

Tue Funcrion oF THE Jury 

The Seventh Amendment to the Constitution of the United States guarantees 
a jury trial in the federal courts** in suits at common law where the value in con- 
troversy exceeds twenty dollars. In one form or another all state constitutions, except 
that of Louisiana, likewise guarantee a jury trial of fact issues in actions at common 
law. This sacred and fundamental right has universally been regarded by jurists, 
statesmen, scholars, orators, historians, and all who have given the subject any 
thought, as a most precious part of the American heritage; many believe it to be 
the keystone of our way of life. It is one of the most essential rights of free men 
everywhere, the palladium of individual liberty and the bulwark of individual 
freedom. Men have justifiably sacrificed their life’s blood and treasure all over 
the world to defend and preserve this institution. 

It is disconcerting to discover that until the last decade this valuable and sacred 
right was frequently disregarded in FELA cases by the jurists who constituted 
the highest court in the land. The resounding phrases and glorified rhetoric must 

*® Harris v. Missouri Pacific R. R., 158 Kan. 679, 149 P. 2d 342 (1944). 

'TTrucco v. Erie R. R., 353 Pa. 320, 45 A.2d 20 (1946) 

** Albright v. Pennsylvania R. R., 183 Md. 421, 37 A. 2d &70 (1944) 

 Pigvue v. Baldwin, 154 Kan. 707, 121 P. 2d 183 (1942). 

*’ Shanks v. Union Pacific R. R., 155 Kan. 584, 127 P. 2d 431 (1942). 

** Great Northern Ry. v. Industrial Comm'n, 245 Wis. 375, 14 N. W. 2d 152 (1944 

*? St. Louis-S. F. Ry. v. Wacaster, 210 Ark. 1080, 199 S. W. 2d 948 (1947) 

** Ford v. Louisville & N. R. R., 355 Mo. 362, 196 S. W. 2d 163 (1946). 


** Minneapolis & St. Louis R. R. v. Bombolis, 241 U.S. 211 (1916); see also Dice v. Akron, C. & Y 
R. R., 342 U. S. 359 (1952) 
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have seemed as sound and fury to Mrs. Coogan** who, although her deceased hus 
band was found in close proximity to a bent and defective pipe with a depression in 
his shoe that might have been made by it, was told that jurors must not enter into 
the field of speculation and conjecture; and to Mrs. Chamberlain*® who discovered 
that their Honors did not share the belief of her jury in the testimony of witness 
Bainbridge that the “extra loud crash” indicated a collision since three company 
employees denied there was any collision and, therefore, the observed facts gave 
equal support to each of two inconsistent inferences, sustaining neither; and to 
Mrs. Toops** who lost her verdict and judgment below because, although her hus- 
band was run over and his body severed by cars being kicked at night without a light 
on the leading end or an employee to give warning, at a place where the roadbed 
was overgrown with weeds and where the tracks were so thinly ballasted as to be 
skeletonized, proof of negligence alone was not enough, causal connection still 
being in the realm of surmise rather than what the court considered the “realm of 


* whose recovery in the courts below was set 


probability”; and to Mrs, Ambrose* 
aside because, although her husband was employed to sweep the floor around a bin 
containing gas of a most dangerous character, and although his body was found at 
the bottom of the pit, a half dozen things might have brought about the injury, 
for only some of which the employer was responsible and it was not for the jury 
to guess among these half dozen causes; and to Allen*® who lost his victory below 
(as well as his leg) when he was struck by cars shunted unlighted and unattended, 
without warning, while working as a checker, and whose jury verdict was set 


aside because carriers must have much freedom of choice in providing facilities and 


places, and to ring a bell or blow a. whistle would only have confused him. 


The incredible decisions heretofore discussed were by a unanimous Court. In 
other early FELA cases a jury trial was denied with little more than a variation of 
the legal jargon that inference must not be piled upon inference, nor presumption 
upon presumption. In later years, however, the Court appeared to have lost its 
diplomatic touch in this field and so we find a bold majority of the court setting 
aside jury verdicts for the naked reason that reasonable men could come to but one 
conclusion, thereby openly recording their dissenting brethren as unreasonable 
men.*” Fortunately, these usurpations of the jury function have in the last decade 
been largely relegated to a museum of legal curiosities. 

The new dispensation of the last decade is based primarily upon the philosophy 
that jurors, although ordinary citizens, sans robes, might be qualified to exercise 
common. sense, demonstrate practical wisdom, and even dispense justice in the 
ordinary affairs of life. It has revitalized the jury function. It recognizes the power 

*5 Chicago, M. & St. P. Ry. v. Coogan, 271 U. S. 472 (1926). 

26 Pennsylvania R. R. v. Chamberlain, 288 U. S. 333 (1033). 

*7 Atchison, T. & S. F. Ry. v. Toops, 281 U. S. 451 (1930) 

2® New York Central R. R. v. Ambrose, 280 U. S. 486 (1930) 


2® Toledo, St. L. & W. R. R. v. Allen, 276 U. S. 165 (1928) 
®° Moore v. Chesapeake & O. Ry 240 U. S. 573 (19051): Wilkerson v. McCarthy, 


(1949). 
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of the jury within its province permissibly to be right or wrong; no superior wisdom 
is pre-supposed to lie in the court. The new liberalism gives practical application, 
rather than mere lip service, to the doctrine that the jury (and not the court) is 
the fact-finding body and has something more than an advisory province. 

Mrs. Bailey’s*' husband was thrown from his narrow footing on an open bridge 
to the ground below, the wrench he was using having spun unexpectedly when the 
door on a hopper car released; she was awarded a jury trial in 1943 because it is “a 
basic and fundamental feature of our system of federal jurisprudence.” The Court 
held that jury decision was “part and parcel of the remedy afforded railroad 
workers” and since it was the appropriate tribunal to determine negligence and 
causation, “to deprive these workers of the benefit of a jury trial in close or doubtful 
cases is to take away a goodly portion of the relief which Congress has afforded 
them.” 

Mrs. Tiller’s**? husband was killed under circumstances very similar to those 
disclosed in the Allen case. Tiller, a railroad policeman, was standing between 
two tracks when trains were moving on both of them; the night was dark and the 
vard unlighted and while using a flashlight to inspect seals he was struck by the 
unlighted train on the track behind him. It took years of litigation, including two 
trips to the Supreme Court, to vindicate her right to a jury trial but it was sustained 
ultimately because as long as the jury system is the law of the land, it should be 
made the tribunal to decide disputed questions of fact, such as negligence and causa- 
tion. A jury could have found that the diffused rays of a strong headlight, even 
though directed into the cars ahead of it, might have spread themselves so as to 
give warning of the movement. 

It was the Tiller case which condemned nice distinctions between contributory 
negligence and assumption of risk and held that the 1939 amendment by Congress 
had obliterated “every vestige of the doctrine” of assumed risk and had swept into 
the discard the “maze of law” which had arisen from the primary-duty rule, the 
simple-tool, peremptory-order, and promise-to-repair doctrines. The Court  ex- 


pressed determination not to permit assumption of risk to be revived under the 


guise of contributory negligence or the defense of non-negligence. 

Tennant®™* was last seen alive placing his raincoat in a clothes compartment 
beneath the cab window of a standing engine at night. He walked around to the 
north or rear end of the engine and disappeared. The engine pulled a cut of cars 
out on the track; Tennant was then missed; and blood and portions of his 
body were found near the place where the engine was stationary when he was last 
seen alive. On conflicting evidence the case was submitted to the jury under a 
company rule that the engine bell must be rung when it was about to move. The 
court of appeals having deprived the widow of her jury verdict, the Supreme 

" Bailey v. Central Vermont Ry., 319 U. S. 350, 354 (1943) 

*? Tiller v. Atlantic Coast Line R. R. (first appeal) 318 U. S. 54, 58, 64 (1943): (second appeal) 


323 U.S. §74 (1945). 
** Tennant v. Peoria & P. U. Ry., 321 U.S. 29 (1944) 
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Court restored it, holding in effect that a jury might find the bell would not have 
confused Mr. Tennant. The engine had remained stationary for several minutes 
after Tennant disappeared and when the engineer started it in motion he was 
unaware of Tennant’s whereabouts. Tennant might have seated himself on the 
footboard of the engine and fallen asleep; or he might have walked unnoticed to 
a point south of the engine and been killed climbing through the cars; or he might 
have been standing on the track north of the engine where the bell might well 
have saved his life. It was for the jury, aided by the presumption of due care on 
the part of the deceased, to accept or reject “these and other possibilities suggested 
by diligent counsel,” all of which suffered the same lack of direct proof as char- 
acterized the one adopted by the jury. The Court advanced and strengthened the 
prerogative of the jury as expressed in the Tiller and Bailey cases :** 

It is not the function of a court to search the record for conflicting circumstantial 
evidence in order to take the case away from the jury on a theory that the proof gives 
equal support to inconsistent and uncertain inferences. The focal point of judicial 
review is the reasonableness of the particular inference or conclusion drawn by the 
jury. It is the jury, not the court, which is the fact-finding body. It weighs the con 
tradictory evidence and inferences, judges the credibility of witnesses, receives expert 
instructions, and draws the ultimate conclusion as to the facts. The very essence of its 
function is to select from among conflicting inferences and conclusions that which 1 
considers most reasonable... . That conclusion, whether it relates to negligence, causa 
tion or any other factual matter, cannot be ignored. Courts are not free to re-weigh 
the evidence and set aside the jury verdict merely because the jury could have drawn 
different inferences or conclusions or because judges feel that other results are more 


reasonable. 


In Lavender v. Kurn® the deceased Haney was a switch tender. On a dark 
night he threw a switch to allow a passenger train to back into the station. He 
was found north of the track near the switch, unconscious and with a fractured 
skull. There was a gash on the back of Haney’s head, and a mark on his cap, and 
it appeared that he was struck a blow on the head by some object. There was a mail 
hook hanging down loosely on the outside of the mail car, and if Haney was 
standing on a certain part of a certain mound of earth near the track, and if the 
defective mail hook had swung out as the train was backing past him, it could have 
struck him on the head at the place of injury. He could have been within the 
possible range of the mail hook end. He could have been struck and assaulted by 
a tramp or hobo, There was no evidence of a struggle or fight, but six days later 
his billfold with social security card and other effects but no money was found on 
a high board fence about a block from where he was injured and near the point 
where he was placed in an ambulance. His pistol had been found loose under 
his body but might have slipped from his pocket as he fell. It was plaintiff's theory 
that he was struck by the mail hook and defendant's theory that he was murdered. 
It was held that the choice between these theories was for the jury. The Court 
said :* 


327 U.S. 645 (1946). 867d. at 653 
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It is no answer to say that the jury’s verdict involved speculation and conjecture. 
Whenever facts are in dispute or the evidence is such that fair-minded men may draw 
different inferences, a measure of speculation and conjecture is required on the part of 
those whose duty it is to settle the dispute by choosing what scems to them to be the most 
reasonable inference. Only when there is a complete absence of probative facts to support 
the conclusion reached does a reversible error appear. But where, as here, there is an evi- 
dentiary basis for the jury’s verdict, the jury is free to discard or disbelieve whatever facts 
are inconsistent with its conclusion. And the appellate court’s function is exhausted when 
that evidentiary basis becomes apparent, it being immaterial that the court might draw 
a contrary inference or feel that another conclusion is more reasonable. 


In Stone v. New York, C. & St. L. R. R.," decided February 2, 1953, the Missouri 
Supreme Court was again reversed, a frequent occurrence. Plainuff and his co- 
employee were pulling on a tie to remove it from under the rails. Although he pro- 
tested, the foreman insisted that he pull harder, which strained his back. The com- 
mand of his superior to “pull harder,” the fact that usually more than two men 
were used, and the availability of other methods of removing ties, made negligence 
and causation appropriate jury issues because fair-minded men might reach different 
conclusions. 

The liberal trend of Tiller, Batley, Tennant, Lavender, and Stone has continued 
almost undiminished.** 

In Lillie v. Thompson® it was held that a complaint alleging that a female 
telegraph operator was required to work alone at night in a building in an isolated 
and dark portion of the railroad yards frequented by dangerous characters, without 
patrol protection, and which also alleged that she was criminally assaulted by a 
trespasser when she opened the door on the side of the building having no windows, 
thinking to admit a trainman, stated a jury case for failure to furnish a reasonably 
safe place to work. 

In Anderson v. Atchison, T. & S. F. Ry.“ a complaint alleging that a conductor 
fell from his train in cold weather and that defendant’s employees, after noting his 
absence, negligently delayed taking any steps to institute inquiry or rescue until an 
unnecessarily long time had elapsed, was held to state a cause of action to recover 
for the conductor's death due to exposure. 

In Wilkerson v. McCarthy" evidence that the plaintiff slipped and fell into an 


open pit while attempting to cross it on a greasy plank known as a “permanent 


board” and that other employees had followed the same practice was held to create 


773 Sup. Ct. 358, reversing, 249 S. W. 2d 442 (Mo. Sup. Ct. 1952); the dissenting justices in this 
case (Frankfurter, Reed, and Jackson), long crusaders for a compensation act, announce the incredible 
doctrine that where equally honest and equally experienced and fair-minded state judges disagree on 
submissibility, the Supreme Court of the United States should abdicate its functions and declare itself 
in a state of suspended animation! Have these judges now decided that a jury triel on negligence is not 
a part and parcel of the remedy? 

** Ellis v. Union Pac. R. R., 329 U. S. 649 (1947); Lilhe v. Thompson, 332 U. S. 459 (1947); 
Anderson v. Atchison, T. & S. F. Ry., 333 U. S. 821 (1948); Wilkerson v. McCarthy, 336 U. S. 52 
(1949); Carter v. Atlanta & St. Andrews Bay R. R., 338 U.S. 430 (1949) 

#332 U.S. 459 (1947). 

“7 233 U.S. Bar (1048), reversing, 31 Calif. 2d 117, 187 P. 2d 729 (1947 


*t 336 U.S. 53 (1949), reversing, 187 P. 2d 188 (Utah, 1947) 
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a jury issue despite the fact that plaintiff had to walk around certain posts and 
chains to reach the board. The fact that a safe route was available to him did not 
justify withdrawing the case from the jury. 

In the Stone, Anderson, and Wilkerson cases mentioned above, courts of last 
resort in Missouri, California, and Utah were reversed. 

In Wilkerson v. McCarthy, the Court rejected as inaccurate an observation that 
it was for all practical purposes making a railroad an insurer of its employees. 
This purported observation was made by the Court of Appeals of the Seventh 
Circuit in Griswold v. Gardner** where Griswold, a brakeman, was last seen alive 
when he left the engine of his train in the night time. A cut of seventeen cars 
was being shoved on an adjoining track without any light or person on the leading 
car. Griswold’s lantern was found opposite the tank of his engine and his body 
across the west rail of the adjoining track six or seven car lengths away from his 
engine. Sustaining a recovery for the plaintiff, Judge Major in the majority 
opinion asserted the futility of reviewing the evidence because in effect the Supreme 


Court had converted the statute into a compensation law, and also stated :** 


Moreover, not only are these issues to be decided by the jury but its decision is un 


assailable. In fact, it is difficult to conceive of a case brought under this Act where 
a trial court would be justified in directing a verdict. 


The situation of which Judge Major complains seems socially desirable. These 
recent landmark decisions have merely given practical application and vitality to 
the ringing panegyrics on jury trial voiced by the same Court in an earlier day 


and have only restored the fact-finding body to its proper and historical role.“ 
It is important to distinguish between the elevation of the function of the jury 
in FELA cases and the erroneous conception that by such elevation the railroad 


becomes an insurer of its employees. Under the present system, it is still necessary 
to satisfy twelve disinterested laymen that there was some fault on the part of 
the railroad which contributed in whole or in part to the injury sustained. Were 
the defendant an insurer of its employees the requirement that the facts disclose 
some fault would not be present. The very confusion in terms betrays the loss of 
confidence in the intellect and dignity of the average citizen—a philosophy which in 
the totalitarian state flourishes. 

Where the contesting litigants are a powerful and affluent railroad on the one 
hand and a frail, injured, and often poverty-stricken employee on the other hand, 

"2155 F. ad 333 (7th Cir. 1946), cert. denied, 329 U. S. 725 (1947). 

** Id. at 334. 

**In Sioux City & Pacific R. R. v. Stout, 17 Wall. 657, 664 (U. S. 1874), the Court said: “Twelve 
men of the average of the community, comprising men of education and men of little education, men 
of learning and men whose learning consists only in what they have themselves seen and heard, the 
merchant, the mechanic, the farmer, the laborer; these sit together, consult, apply their separate experience 
of the affairs of life to the facts proven, and draw a unanimous conclusion. This average judgment 
thus given it is the great effort of the law to obtain. It is assumed that twelve men know more of the 
common affairs of life than does one man; that they can draw wiser and safer conclusions from 


admitted facts thus occurring than can a single judge.” 
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there is far more than the usual reason to insist upon the constitutional guarantee 
of a trial by jury. This is not to imply that the wealth and status of a powerful 
litigant would influence any member of the federal judiciary, but only to suggest 
that in this type of litigation, as in the criminal field, recent history has taught the 
American people the importance of eliminating, in so far as possible, all potential 
sources of governmental tyranny. 

It is often said by detractors of the jury system that jurors find it difficult to grasp 
the concept of contributory negligence as a bar to recovery in personal injury 
actions. The rule of comparative negligence which prevails in FELA cases is a far 
more simple doctrine for the average juror to grasp and is, in fact, consistent with 
the average layman’s notion of justice. 

There is little abstract logic to support the thesis that the administration of 
justice would be improved by a resurrection of the judicial function in the de- 
termination of fact issues. One can only conclude that advocacy for this reaction is 
based on a concern with the cost to the railroads of compensating their injured 
employees. 

Tue Liperauization oF Proximate Cause 

More mystifying and clotted nonsense has been written on proximate cause than 
on the rule against perpetuities. We were recently reminded** that the language 
selected by Congress to fix liability is simple and direct and that, assuming the re- 
quirements of employment and interstate commerce are satisfied, then liability 
attaches for any injury or death “resulting in whole or in part from the negligence”*® 
of the carrier, 

The sufficiency of the evidence to establish negligence and causation is solely 
a matter of federal law and Erie R. R. v. Tompkins*™ has no application with 
respect to these or other questions of interpretation. 

Implicit in the early cases, with a few exceptions to be hereafter noted, is the 
assumption that to recover the plaintiff must establish proximate cause or a “proxi- 
mate contributory cause” as traditionally understood at common law. Must the 
plaintiff prove “proximate cause” in the sense of the immediate and predominant 


cause which produces the result directly or in the natural and normal sequence of 


events? Must the plaintiff prove legal cause as distinguished from philosophical 
cause? Is the old distinction between a condition and a cause still valid? Is a 
remote or indirect cause, or even a condition, sufficient to permit a jury to find lia- 
bility? The answer to this latter question would today probably have to be gen- 
erally in the afirmative. Competing theories of causation, like competing theories 
of negligence, are now for the jury. 

Legal scholars have generally attempted to classify concepts of causation into 
six Categories: 


*® Coray v. Southern Pacific Co., 335 U. S. 520 (1949). 

** 35 Star. 55, as amended, 53 Star. 1404, 45 U. S.C. §51 
304 U. S. 64 (1938). 

**Urie v. Thompson, 337 U. S. 163 (1949) 


a7 
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(1) The famous maxim of Lord Bacon which tries to distinguish between prox- 
imate and remote cause. 

(2) The “but-for” test, which simply means that “but for” the commission of 
defendant's negligence the damages would not have happened, and which would 
allow an endless pursuit into etiology and visit liability upon the defendant for 
almost any act in the chain of antecedents. 

(3) The test which calls for a distinction between cause and condition. 

(4) The last or nearest wrongdoer rule, which says that the culpable human 
actor acting last or next to the happening of the damage is liable. 

(5) The natural and probable consequence rule which, according to some 
authorities, requires foreseeability of the harm resulting. 

(6) The rule of the Restatement of the Law of Torts in Section 435, which is 
sausfied if the actor’s conduct be a substantial factor in bringing about the harm, 
although the actor neither foresaw nor should have foreseen the extent of the harm 
or the manner in which it occurred, 

The Supreme Court has failed to adopt any of these tests or rules of causation, 
and has left the field open to give substance to the language of the statute without 
any arbitrary limitations. The statute itself does not use the phraseology of prox 
imate cause, but simply provides that the carrier shall be liable for injury or death 
“resulting in whole or in part” from its negligence. The leading case in the Supreme 
Court on proximate cause which contains fairly liberal concepts and which has 
frequently been cited as containing the classic and authoritative exposition of the 
subject is the Kellogg*® case decided in 1877. The Court held that causation in 
negligence cases was a fact question for the jury and not one of legal science for the 
court, but actually there was little functional scope given to this doctrine until the 
last decade unless, of course, the jury achieved what the court believed to be the 
right, sound, and sensible result. To approve or not to approve, that appears to 
have been the question. In the field of proximate cause, as in the field of negligence, 
it has seemed at times that the Court has regarded the verdict of “twelve men of 
the average of the community” as the ancient philosophers approached the altars of 
the gods—with external reverence but with inward contempt. One will find little 
recognition of the right of the jury to be wrong. And so the early FELA cases 
dealing with proximate cause evidence a rigid, narrow, and barren conceptualism. 

For example, it was held in the Lang and Conarty*® cases that the Safety Ap- 


phance Acts had been violated. It was established in each case that there was an 


absence of the safe drawbar and coupling apparatus required by the law, and that 


“Milwaukee & St. P. Ry. v. Kellogg, 94 U. S. 469, 474 (1876) in which the Court said: “The 
ue rule is, that what is the proximate cause of an injury is ordinarily a question for the jury. It is 
not a question of science or of legal knowledge. It is to be determined as a fact, in view of the cir 
cumstances of fact attending it. The primary cause may be the proximate cause of a disaster, though it 
may operate through successive instruments, as an article at the end of a chain may be moved by a 
force applied to the other end, that force being the proximate cause of the movement, or as in the oft 
cited case of the squib thrown in the market place.” 

*° St. Louis & S. F. R. R. v. Conarty, 238 U. S. 243 (1915); Lang v. New York Cent. R. R., 25 
U. S. 455, 461 (1921) 
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the injury in one case and the death in the other resulted from a collision which 
would not have “caused” injury or death had the statute been complied with. A 
collision occurred in each case between the defective car and another car or cars 
upon which the employee was riding. Had there been a safe and proper drawbar 
neither employee would have been crushed, but despite this fact it was held that 
in as much as no coupling was intended “the collision was not the proximate result 
of the defect.” 

It would be impossible to imagine factual situations where a more plain, obvious, 
and admitted violation of the law resulted in death in the one case and serious 
injury in the other. The facts established the resultant death and injury so clearly 
from the absence of a proper or safe drawbar that it is incredible that learned 
jurists should deprive an employee of a jury trial. But at least in neither case did 
the Court express any glowing tributes to that great bulwark of our Anglo-Saxon 
heritage, the jury trial. 

The dissenting opinion (Clarke and Day) in the Lang case stated that it would 
be difficult to conceive of a case where the negligence was a more immediate and 
proximate cause; but in neither case was there a suggestion that a jury might 
properly have some function or connection with the litigation. Happily, these 
cases no longer express the controlling law. 

In later cases, still employing the traditional concept of proximate cause, the 
Court rejected the requirement that the employee must be engaged in the dis- 
charge of some duty in which the safety appliance was specifically designed to 
furnish him protection. In the Davis and Swinson® cases the rule was established 
that recovery could not be had if the violation of the Safety Appliance Acts was not 
the proximate cause of the accident but merely created an incidental condition or 
situation in which the accident, otherwise caused, resulted in the injury; but, on 
the other hand, the employee could recover if the violation of the Acts was the 
proximate cause of the accident resulting in injury to him while in the discharge 
of his duty, although not engaged in an operation in which the appliance was de- 
signed to furnish him protection, This nice and fine distinction verified the ob- 
servation by Charles Dickens that appellate judges could always be relied upon to 
make plenty of business for themselves. 

To pursue the early authorities further would be an unprofitable task, and 
although not specifically overruled, such cases are definitely inconsistent with later 
decisions and it is safe to say would not be followed today. Even in the earlier 
decades the Court occasionally took a more realistic, sensible, and practical approach 
to the problem and foreshadowed a later liberalism, especially where the Safety 
Appliance Acts or the Locomotive Boiler Inspection Act was involved. 

In the Campbell case the engineer violated a train order which the jury found 

®\ Davis v. Wolfe, 263 U. S. 239 (1923); Swinson v. Chicago, St. P., M. & O. Ry., 294 U. S. 529 


(1935) 
®2 Spokane & Inland Empire R. R. v 
(oth Cir. 1914) 


Campbell, 241 U.S. 497, 510 (1916), affirming, 217 Fed. 518 
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was the proximate cause of the collision but the jury also found that had it not been 
for defective brake equipment on the electric locomotive, the accident could and 
would have been avoided. A general verdict was returned for the plaintiff, the 
jury necessarily finding that the violation of the statute with reference to train 
brakes also caused the collision. Sustaining a recovery for plaintiff the Supreme 
Court held that the violation of the Safety Appliance Acts need not be the sole, 
efficient cause, and that where plaintiff's contributory negligence and defendant's 
violation of the statute were concurring proximate causes, the action would lie. The 
Court of Appeals had held that the element of proximate cause was eliminated 
where the concurring acts of the employer and employee contribute, but the Supreme 
Court said, “We agree with this, except that we find it unnecessary to say the effect 
of the statute is wholly to eliminate the question of proximate cause.” 

A similar result was reached in the Hadley®* case despite the contributory neg- 
ligence of the deceased, Justice Holmes saying, “We must look at the situation as a 
practical unit rather than enquire into a purely logical priority.”®* 

The Supreme Court has usually adopted a more liberal attitude toward litigation 
under the Safety Appliance Acts and the Locomotive Boiler Inspection Act than 
toward cases based solely on negligence under the FELA. As early as the Taylor®® 
case the Court justified the imposition of absolute liability upon the carriers, re- 
jecting the argument of hardship, and even approving the congressional philosophy 
on sociological grounds. 

Parenthetical reference might be made to a feature that is unfamiliar to many 
lawyers, even to those generally familiar with this field, that while a violation of 
one of the Safety Appliance Acts or the Locomotive Boiler Inspection Act or a 
regulation of the Interstate Commerce Commission thereunder will furnish grounds 
for recovery and may give rise to the cause of action, it does nothing more. Neither 


Act provides a remedy; neither specifies any method of recovery. A violation of 
either spells liability, nothing more. The remedy, if employment relationship and 
interstate commerce are present, is solely under the FELA; but if either of these 


two requirements is absent the remedy, if any, must be prescribed by state law, 
unless other grounds of federal jurisdiction are present.” 


58 Union Pacific R. R. v. Hadley, 246 U. S. 330 (1918). 

*¢1d. at 333. See also Union Pacific R. R. v. Huxoll, 245 U. S. §35 (1918). 

®t. Louis & I. M. & S. Ry. v. Taylor, 210 U. S. 281, 295-296 (1908), wherein the Court said 
“But when applied to the case at bar the argument of hardship is plausible only when the attention 
is directed to the material interest of the employer to the exclusion of the interests of the employee and 
Where an injury happens through the absence of a safe draw bar there must be hard 


of the public 
borne entirely by 


ship. Such an injury must be an irreparable misfortune to someone. If it must. be 
him who suffers it, that is a hardship to him. If its burden is transferred, as far as it is capable of 
transfer, to the employer, it is a hardship to hirn. It is quite conceivable that Congress, contemplating 
the inevitable hardship of such injuries, and hoping to diminish the economic loss to the community 
resulting from them, should deem it wise to impose their burdens upon those who could measurably 
control their causes, instead of upon those who are, in the main, helpless in that regard. Such a policy 
would be intelligible, and, to say the least, not so unreasonable as to require us to doubt that it was 
intended, and to seek some unnatural interpretation of common words.” 

5€ Gilvary v. Cuyahoga Valley Ry., 292 U. S. 57 (1934); Fairport P. & F. R. R. v. Meredith, 292 


5&9 (1934); Scott v. Chicago, R. I. & P. R. R., 197 F. 2d 259 (8th Cir. 1952) 


U.S 
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Perhaps the earliest recognition by the Supreme Court of the real significance 
of the words “in part,” except for early safety appliance cases like Campbell and 
Huxoll,”’ may be found in the Hadley®* case decided in 1918, where a rear brake- 
man, killed in a rear end collision, negligently failed to go back of the standing 
caboose and flag the oncoming train. Other employees were clearly negligent and 
so was the deceased. The Supreme Court, sustaining recovery, refused to split up 
the charge of negligence into its constituent elements and to rule on each separately, 
stating that the whole may be greater than the sum of its parts. The Court said” 
the situation should be viewed “as a practical unit rather than enquire into a purely 
logical priority. But even if Cradit’s negligence should be deemed the logical 
last, it would be emptying the statute of its meaning to say that his death did not 
‘result in part from the negligence of any of the employees’ of the road.” 

In as much as the Supreme Court has recently avoided adherence to any 


proximate cause doctrine and has left the door open to give substance to the broad 


langauge of the Act in particular cases, the word “proximate” has become merely 
confusing, inaccurate, and obsolete, and it should be definitely deleted from the 
concept of causal relation under the FELA. 

Illustrative of the modern trend are the Coray, Carter, and A ffolder cases. In the 
Coray™ case a train was proceeding on a track followed by a motor car. The de 
cedent was operating the motor car, proceeding at a speed of 35 miles per hour. At 
that speed it could have been stopped within one hundred feet. Because of de- 
fective brakes, which constituted a violation of the Safety Appliance Acts, the train 
suddenly and unexpectedly stopped. Decedent was looking in the other direction 
and failed to stop his motor car, colliding with the rear end of the train and causing 
his death. The Utah court directed a verdict in the defendant’s favor, holding that 
the stopping of the freight train was merely a condition and not a cause. It dis 
cussed the distinction between proximate cause in the legal sense, deemed a sufficient 
cause to impose liability, and in the philosophical sense, deemed insufficient. Re- 
versing the Utah court, the Supreme Court condemned this kind of sophistry and 
said :** 

The language selected by Congress to fix liability in cases of this kind is simple and 
direct. Consideration of its meaning by the introduction of dialectical subtleties can 


serve no useful interpretative purpose. 

In Carter’ a coupling failed to make and a car loaded with pulp wood started 
rolling down the track. Plaintiff ran after it, climbed to the bulkhead where the brake 
wheel was located, and applied the hand brake, stopping the car. He looked up, 


®? Spokane & Inland Empire R. R. v. Campbell, 241 U. S. 497 (1916); Union Pacific R. R. v 
Huxoll, 245 U. S. §35 (1918) 

** Union Pacific R. R. v. Hadley, 246 U. S. 330 (1918); see also Minneapolis St. P., & S. S. M 
Ry. v. Goneau, 269 U.S. 406 (1926) 

5° 546 U. S. at 333. 

*’ Coray v. Southern Pacific Co., 335 U.S. 520 (1949), reversing 185 P. 2d « 

Pid: at $24. 

** Carter v. Adanta & St. Andrews Bay Ry., 338 U. S. 430, 434 (1949). 
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saw the train moving towards him for a second impact, and tried to brace himself. 
This time the coupling was successful but plaintiff was pitched forward by the 


impact, causing injuries. Defendant contended that when the car came to rest “its 


capacity for doing harm was spent.” It was contended by defendant that the 


second movement in which the coupling worked perfectly started a new chain ot 
events. Rejecting this argument, the Supreme Court said, “we cannot agree that 
the various events were so divisible.” 

Again in the Affolder™ case the Supreme Court regarded the circumstances 
as a practical unit and inseparably related to one another in time and space. In 
the 4 ffolder case, as in the Carter case, a coupling failed to make and a cut of cars 
rolled down the track. Affolder ran after the moving train and in an attempt to 
board and stop it, he fell under a car and lost his leg. Following the Carter case 
it was held that a jury could find causal connection between the failure to couple 
and the injury. 

While the tendency to liberalize the requirement of causal connection, and afford 
an ever wider scope to the ambit of jury authority has thus recently been mani 
fested, the Supreme Court has never attempted to formalize the liberal tendency 
in any doctrinal sense. Perhaps the most prominent attempt to give the “new 
look” literary expression was in Eglsaer v. Scandrett.°* The court had this factual 
background before it: A fireman left the cab of his standing engine and climbed 
onto the catwalk in order to fix the automatic bell ringer which was inoperative. 
He was found later on the ground on the left side of the cab unconscious. No one 
saw the accident. A loose rope was found adjacent to the bell ringer which plaintiff 
claimed was part of the bell ringer equipment. Query: Could a jury find that 
the violation of the Locomotive Boiler Inspection Act, ¢¢., the failure to have all 
parts and appurtenances of the engine in safe and proper condition, resulted in part 
in the death of the decedent? Answering the question in the affirmative the Court 
of Appeals of the Seventh Circuit said the reconciliation of the old-fashioned idea 
of proximate cause with the new concept which now obtains is to be found in the 


enlarging phrase of the statute, and that:® 


It provides that if the ratlroad’s negligence “in part” results in the injuries or death, 
liability arises. Under the old concept of proximate cause, that cause must have been 
the direct, the complete, the responsible, the efficient cause of the injury. Contributing 
and remotely related causes were not sufficient. Now, if the negligence of the railroad 
has “causal relation”—if the injury or death resulted “in part” from defendant's negli 
gence, there is lability. 

The words “in part’ have enlarged the field or scope of proximate causes—in these 
railroad injury cases. These words suggest that there may be a plurality of causes, each 
of which is sufficient to permit a jury to assess liability. If a cause may create liability, 
even though it be but a partial cause, it would seem that such partial cause may be a 
producer of a later cause. For instance, the cause may be the first acting cause which 

** Affolder v. New York, C. & St. L. R. R., 339 U. S. 96 (1950) 
so 1 F. 2d 562 (7th Cir. 1945 


1s 
°° Id. at 565-566 
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sets in motion the second cause which was the immediate, the direct cause of the acci- 
dent. 


Another highlight of the liberal trend on causation was Anderson v. Baltimore 
& O. R. R.,°° which considerably preceded the Coray, Carter, Affolder, and Eglsaer 
cases just discussed. The deceased was a fireman on a pusher engine whose drivers 
began to slip and spin until finally the train had practically stalled. Anderson got 
off the engine, walked forward, and stooped over to look at and to tap the sand- 
pipes in an effort to accelerate the flow. He was instantly killed when struck 
by the engine of another railroad coming from the opposite direction around a 
curve on the adjacent track. It was contended by defendant that Anderson's own 
act in assuming a position of danger was the proximate cause of his death, the 
defect in the sanders being only a remote cause or condition. Recognizing that a 
jury had something to do besides tentatively fix the damages, the Court of Appeals 
in the Second Circuit said: 

But the jury might reasonably find from the evidence that he had taken this position 
in an effort to remedy the defect and get the sand to flow before his slowly moving train 
should come to a complete stop, and that his conduct was a normal reaction to the stimulus 
of a situation created by the defendant’s violation of its statutory duty. 


THe Manpatory Duties oF THE CARRIER 

The Safety Appliance Acts®* and the Locomotive Boiler Inspection Act 
absolute and mandatory duties upon the carrier to keep certain equipment in the 
prescribed condition; liability of the carrier is not based upon negligence, but follows 
automatically from a failure of compliance, because “the duty imposed is an absolute 
one and the carrier is not excused by any showing of care however assiduous.””° 

Before a violation of this absolute duty may be invoked to impose liability, the 
particular car or locomotive involved at the determinative time must be “in use.” 
It is unlawful for the carrier “to use on its line” any locomotive engine unless 


impose 


equipped with the required power brake; or to “haul or permit to be hauled or 
used on its line” any car not equipped with the prescribed, automatic couplers; or 


“to use” any car not provided with secure grab irons or handholds; or “to haul, or 
permit to be hauled or used on its line” any car not equipped with secure sill steps 
and efficient handbrakes; or “to use or permit to be used on its line” any locomotive 
or tender unless all of its parts and appurtenances are in proper condition and safe 


to operate and unless they comply with the rules of the Interstate Commerce Com- 


mission.“ 
** 89 F. ad 629 (2d Cir. 1937), cert. denied, 302 U. S. 696 (1937), (see also 96 F. ad 796 (2d Cir, 
Chicago, M. St. P. & P. R. Co. v. Goldhammer, 79 F. 2d 272 (8th Cir. 1935), cert. 


1938) ); see als« 
denied, 296 U. S. 655 (1936), where recovery was sustained for switchman who sprained his back 
stooping over to pick up a knuckle which had fallen to the ground from a defective coupler. 

*7 Rh F. 2d at 631. 

®* o> Star. 621 (1893), 32 STAT. 943 (1903), 36 Srar. 208 (1910), 45 U.S. C. §1-16 (1946). 


©? 26 SraT. org (1911), as amended, 45 U. S. C. §22-34 (1946) 


’Brady v. Terminal R. Ass’n of St. Louis, 303 U. S. 10, 15 (1938); Myers v. Reading Co., 331 


U. S. 477 (1947) 


™ 35> Srar. 531 (1893), 45 UL S.C 


§§1, 2, 4 (1946); 36 Stat. 298 (1910), 45 U. S.C. $11 (1946); 
2 Srar. or (1911), 38 STAT. 1192 (1915), 43 Stat. 659 (1924), 45 U. S.C. §23 (1946) 
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When is the car or locomotive in use? In the Brady‘? case a car had been hauled 
by the Terminal Company during switching operations and had been placed on 
the receiving track of the Wabash for acceptance by the latter railroad. It had been 
left so that the Wabash could inspect it and determine whether to accept it. An 
employee of the Wabash sustained injuries while inspecting the car when a grab 
iron came loose. It was held that this car was still “in use” by the Terminal Com- 
pany before acceptance by the Wabash Company. Compare this perfectly sensible 
decision with the amazing result reached recently by the Court of Appeals of the 
Seventh Circuit in the Lyle and Tisneros cases.™ 

In the latter case the locomotive arrived at the end of its run at 4:15 A.M. and was 
left in the stall at the roundhouse. The plaintiff, a fire knocker, slipped and fell 
on the icy steps about fifteen minutes later while he was climbing into the cab 
to perform his duties. He was to service the fire and prepare the engine for further 
service. The locomotive actually went out on an interstate run about 8:00 o'clock 
the same evening. It was held that the locomotive was not in use but was merely 
being prepared for future use and that absolute liability did not attach under the 
statute. It would, of course, be extremely difficult to attribute a more narrow and 
restrictive significance to the words “in use,” or one more directly contrary to that 
broad, liberal, humanitarian philosophy of interpretation which, professedly, gov- 
erns in the application of this legislation. One cannot even make an educated guess 
as to why the court held the locomotive to be in cold storage when, quite obviously, 
Tisneros was using it. Generally, however, a deserved accolade should be accorded 
to Congress and the courts for their insistence on recovery for injuries brought 
about through violations of the Safety Appliance Acts and the Boiler Inspection Act. 

The Tisneros decision turns the clock of railroad law back a generation. It 
illustrates an effort to insulate the carrier from the strict liability which Congress 
sought to impose upon it by the Boiler Inspection Act, and negates the congressional 


purpose to give men engaged in the extra-hazardous occupation of railroading 


certain and definite protection. 

If the Tiller case initiated the liberal decade with reference to negligence and 
causation under the FELA an almost similar distinction may be accorded to the 
Lilly case with reference to actions to enforce the absolute and mandatory duty 


now under discussion. 
Theretofore it had been held that grease on a grab iron,” or coal upon a step 


leading to the locomotive cab,” or an ice bunker displaced by a trespasser so that it 


projected upon the running board,’® or a wire wrapped around the grab irons,” or 
the failure of a fellow-employee to close a trap door in the cab over the stoker,” or 


™? Brady v. Terminal R. Ass'n of St. Louis, supra note 70 

7 Tisneros v. Chicago & N. W. Ry., 197 F. 2d 466 (7th Cir. 1952); Lyle v. Atchison, T. & S. F. Ry., 
177 F. 2d 221 (7th Cir. 1949), cert. denied, 339 U.S. 913 (1949) 

™ Ford v. New York, N. H. & H.R. R., 54 F. 2d 342 (2d Cir. 1931) 

™ Reeves v. Chicago St. P., M. & O. R. R., 147 Minn. 114, 179 N. W. 689 (1920) 

7° Slater v. Chicago, St. P., M. & O. Ry., 146 Minn. 390, 178 N. W. 813 (1920) 

™ Chicago, R. 1. & P. Ry., v. Benson, 352 Ill. 195, 185 N. E 244 (1933) 

™ Harlan v. Wabash Ry., 335 Mo. 414, 73 S. W. 2d 749 (1934) 
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a clinker hook misplaced on the top of the tender by a fellow-servant,”® furnished 
no ground for liability under either statute. These previous decisions were all dis- 
approved by the Supreme Court in Lilly v. Grand Trunk Western R. R.*° where 
the plaintiff slipped and fell on some ice on top of the tender between the water 
manhole and the fuel space, while pulling a water spout from the side of the track 
over the manhole to replenish the supply. His feet slipped on the ice causing him 
to fall to the ground. Rule 153 of the Interstate Commerce Commission required 
that the top of the tender behind the fuel space should be kept clean and means 
provided to carry off waste water. Applying the rule of liberal construction the 
Court held that the presence of dangerous objects or foreign matter comes within 
the condemnation of the statute, particularly in view of Rule 153 which has equal 
validity with the law and of which the courts will take judicial notice. The rule 
was regarded as only fortifying a result which the jury could probably have reached 
even in the absence of the rule. 

Although the Lilly case held that a regulation of the Interstate Commerce Com- 
mission has the same force and effect as though prescribed in terms by the statute, 
it should be noted that where the carrier has strictly complied with the rule or reg- 
ulation it has then discharged its full duty, and the judgment of court and jury 
cannot be substituted for that of the Commission. For example, where the ladder 
cleared the brace rod by 2!4 inches and thus complied with the standard prescribed 
by the Interstate Commerce Commission, a brakeman who fell while descending the 
ladder because of a round brace rod running diagonally beneath the ladder but 
not violating the prescribed clearance, could not recover. Plaintiff had abandoned 
any claim of negligence and had elected to proceed only on the safety appliance 
count.*? 

The nature of the liability under discussion is clearly illustrated in the recent 
and liberal decision of O'Donnell v. Elgin, ]. & E. Ry.** This was a case where 
a switchman had to go between two cars that had failed to couple automatically 
upon impact. Presumably from the circumstantial evidence developed at the 
trial he was killed when two other cars broke loose from another switching move- 
ment, due to the breaking of a coupler, and collided with the standing cars between 
which decedent was working. Plaintiff's attorney mingled in a single count a 
charge of general negligence and a charge of coupler violation. On the trial he 
requested an instruction that the breaking of the coupler was negligence per se. 
In a situation of this kind courts had previously discussed liability in terms of res 


ipsa loquitur, presumptive negligence, or negligence per se. The Supreme Court 


swept all such issues of negligence into the discard, holding that the plaintiff was 


entitled to a peremptory instruction that to equip a car with a coupler which broke 
in the switching operation was in itself a violation of the Act which rendered the 
defendant liable. 


™ Riley v. Wabash Ry., 328 Mo. 910, 44 S. W. 2 36 (1931). 
*9 317 U.S. 481 (1943) 
*' Atchison, T. & S. F. Ry. v. Scarlett, 300 U.S. 471 (1937). 


"8338 U.S. 384 (1949) 
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Nor is the protection of these statutes confined to employees alone. Passengers, 
highway travelers, and employees of other carriers are likewise protected and 
covered, except that in a non-employee case whatever defenses are available in the 
state to a negligence action, for example contributory negligence, may be urged 


by the carrier.* 
Mopern TRENDS AND DevELOPMENTS 


Attention might profitably be devoted to some scattered decisions indicating im- 
portant developments of a liberal nature in the recent application of the Act. Ad- 
vancements in scientific knowledge in the medico-legal field have enlarged the con- 


ception of accidental injuries within the Act’s coverage. In Urie v. Thompson™ 


the Supreme Court defined the word “injury” as including an occupational disease 
such as silicosis resulting from silica dust in locomotive cabs, whether brought 
about by negligence or by defective equipment. 

In Bartkoski v. Pittsburgh & Lake Ernie R. R.™ an offer to prove by medical 
testimony that a bruise to the decedent’s abdomen resulting from a collision had 
excited a previous nonmalignant tumor into a cancer, thus causing death, was held 
to be proper, and evidence as to what the deceased told the doctor for purposes of 
treatment was held admissible. 

In the Miller®® case death resulted from an arterial thrombosis. The testimony 
established that the thrombosis was brought about by his exposure to smoke and 
fumes and from over-exertion. It was established that this exertion and the smoke 
and fumes resulted from the negligence of the defendant in maintaining electri 
wiring with worn and deteriorated insulation, thereby causing a short circuit and 
the fire. Recovery was permitted. In another case recovery was sustained for carbon 
monoxide poisoning where gas escaped into the cab of the engine operated by the 
plaintiff.” Again, a section worker was doing emergency work in deep water to 
repair a washout. He was swimming at the time and drowned, probably from 
cramps or a heart attack. It was held that a jury issue was presented as to whether 
or not the defendant had negligently failed to furnish life-saving equipment.** 

Running through the modern decisions is the logical emphasis upon the effect 
of the Act as an inducement to increased safety as well as a means for providing 
compensation to injured employees. An analogy in criminal law is available where 
the paramount consideration in meting out punishment is most often in enlightened 
courts the effect of the sentence on the community as a crime deterrent and in the 
reformation of the accused. No doubt statistics on work accidents in the railroad 


oe Fairport, P. & E. R. R. v. Meredith, 292 U. S. 589 (1934); Scott v. Chicago, R. I. & P. R. R., 197 
F. 2d 259 (8th Cir. 1952); Hartley v. Balumore & O. R. R., 194 F. 2d 560 (3d Cir. 1952): Sherry v 
Baltimore & O. R. R., 30 F. 2d 487 (6th Cir. 1929) 
*¢ 337 U. S. 163 (1949). 
** 172 F. ad 1007 (3rd Cir. 1949) 

** Miller v. Elgin, J. & E. Ry., 177 F. 2d 224 (7th Cir. 1949) 

*7 Shelton v. Thomson (first appeal) 148 F. 2d 1 (7th Cir. 1945); (second appea!) 
(7th Cir. 1946). 

®* Williams v. Atlantic Coast Line R. R., 190 F. 2d 744 (sth 
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industry would bear out the contention that the strict enforcement of employees’ 
rights under the FELA has had a positive and salutary effect upon the degree of 


care exercised in the railroad industry. 

The courts have been most emphatic in insisting upon compliance with the 
duty to exercise reasonable care to provide the employee with a safe place to work. 
This is a duty the strict observance of which would almost universally tend to re- 
duce employee accidents. Apparently for this very reason the courts have endowed 
this particular duty with special force and vigor and from time to time have de- 
scribed it as nondelegable, affirmative, and continuing, so that it “must be con- 
tinuously fulfilled and positively performed.”** 

Strictly as a matter of abstract law and treating the matter in a vacuum, there 
is no reason why this duty should possess any greater vigor or virtue or require 
any greater degree of care than, for example, the duty to notify and warn of dangers, 
but it does. And in the Barley*® case the Court referred to the duty as deeply in- 
grained in federal jurisprudence and as a continuing one “from which the carrier 
is not relieved by the fact that the employee's work at the place in question is fleeting 
or infrequent.” 

An interesting facet of this duty is presented when the servant is sent to perform 
his work on premises owned and in the control of a third party, and is there in- 
jured by an unsafe condition created by the negligence of the employees of the third 
party. Illustrative of the trend in this situation is the Ryan case in Minnesota. Ryan, 
an employee of the Minnesota Transfer Railway Company, was assigned to work 
regularly as a freight checker in the warehouse of a grocery company. He was 
injured when certain bags of sugar piled in successive tiers fell upon him. The 
court held that although the plaintiff had worked in the grocery warehouse for 
years and was paid by the grocery company and subject to the orders of the foreman 
of the grocery company, yet in view of the fact that he had never agreed to accept 
the new employer, he was still an employee of the railroad company within the 
FELA. It was further held that the railroad company would be liable for the 
consequences of any negligent piling of the sacks of sugar by the grocery employees 
to the same extent as if the work had been done by the employees of the railroad 
company." This is imputed negligence. 

Recently the Supreme Court has clarified some of the problems formerly 
troublesome, affecting the validity of releases in FELA cases. In Callen v. Pennsyl- 

Re P , 


orter v. Terminal R. Ass'n of St. Louts, 327 Ill. App. 645, 65 N. E. 2d 31, 33 (1946) 


*’ Bailey v. Central Vermont Ry., 319 U. S. 350, 353 (1943). 

*' Ryan v. Twin City Wholesale Grocer Co. Ry., 210 Minn. 21, 297 N. W. 705 (1941); see also 
Porter v. Terminal R. Ass'n of St. Louis, 327 Il. App. 645, 65 N. FE. 2d 31 (1946): Terminal R. Ass'n 
of St. Louis v. Fitzjohn, 165 F. 2d 473 (8th Cir. 1948). The Ryan case imputes the negligence of the 
third party to the railroad company, and Porter and Fitzjohn tend in the same direction. Other cases 
do not go quite so far. Although Fitzjohn was predicated on real rather than imputed negligence, the 
court said (165 F. 2d at 476-477): “Since plaintiti was an employee of defendant at the time of his 
injury the fact that the premises where plainufl was sent to work did not belong to and were not 
under the control of defendant did not absolve defendant from liability for their unsafe condition.” 
Contra: Kaminski v. Chicago River & Indiana R. R., 200 F. ad 1 (7th Cir. 1953) 
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vamia R. R.,"* the plaintiff contended that the burden to show fraud or mutual 
mistake should not be on the employee but that the party who pleads the release 
contract as a defense should prove the absence of those grounds, establishing 
affirmatively that the contract was not tainted by fraud or impaired by mutual 
mistake. The majority of the Court in an opinion by Mr. Justice Jackson described 
the argument as persuasive, stating that the difference or inequality of bargaining 
power and the superior facilities of the carrier might well justify Congress in 
changing the law, but held that releases of railroad employees stand on the same 


basis as others, saying: 


One who attacks a settlement must bear the burden of showing that the settlement he 


has made is tainted with invalidity, either by traud practiced upon him or by a mutual 
mistake under which both parties acted. 

The case of Dice v. Akron, Canton & Youngstown R. R™ has a revolutionary 
aspect. This case was tried in a state court in Ohio where the validity of a release 
pleaded as a defense must be determined by the trial judge on the chancery or equity 
side of the calendar. In the state courts of Chio, as in a few other states, the old, 
traditional division between law and equity prevails, and factual issues involving 
fraud and mistake are tried and determined by the court and not by the jury. The 
Ohio Supreme Court held that the method of determining the validity of a release 
was procedural and having elected to sue in an Ohio state court plaintiff was re 
quired to try this issue according to Ohio procedure. 

The Supreme Court of the United States held that the question was one of 
federal rather than state law; that in FELA cases the rule must be uniform and 
national; that a jury trial is part and parcel of the remedy afforded workers under 
the FELA; and that factual issues with respect to the validity of the release must 
be submitted to a jury irrespective of local rules of Ohio procedure in other cases. 

Until the Scarborough case“ (three times before the Court of Appeals) it was 
orthodox doctrine that the statute of limitations in an FELA case could not be tolled 
by fraud or misrepresentation. The third and last opinion holds that a misstatement, 
although innocently made by the claim agent, that plaintiff had three vears aftet 


reaching his majority to institute suit, would toll the statute where it was relied 


upon to his prejudice. It was unnecessary for plaintiff to establish fraud in the 


2 322 U. S. 625, 630 (1948) Four dissenting justice Black, Douglas, Rutledge, and Murphy) 


led that FELA releases should be governed by the rule which applies to releases by seamen in 


contender na 
admiralty 

®3 242 U.S. 359 (1952) The dissenting opinion (of Mr. Justice Frankfurter, joined by Justices Reed, 
Jackson, and Burton) was based principally on the ground that the Seventh Amendment to the Consti 
tution guaranteeing jury trial has no application to the states. In as much as the general rule to set 
aside a release requires evidence that is clear, unequivocal, and mvincing, Mr. Justice Frankfurter’s 
statement is interesting (p. 369): “Such proof of fraud ne be only by a preponderance of relevant 
evidence.” For a case holding that only a preponderance is cessary, » Purvis Pennsylvania R. R., 
198 FP. 2d 631 (3d Cir. 1952) 

88 Searborouvh v. Atlantic Coast Line R. R., 198 F. 2d 2523 (ath Cir 
denied, 339 U.S. at1g (1950); 190 F. 2d 935 (4th Cir. 1950) (second appeal) 


1953) (third appeal) 
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classic sense. A misstatement, made innocently, and for the purpose of inducing 
plaintiff to delay bringing suit, was sufhcient and the plaintiff need establish the 
misstatement by a preponderance of the evidence rather than by proof that is clear 
and convincing. A decade ago this would have been heresy. 

In the miscellany to which this section is devoted, three other decisions of the 
Supreme Court might well be summarized. In Brown v. Western Railway of Ala- 
bama** it was held that in determining whether a complaint stated a cause of action 
under the FELA, local rules of pleading, even though procedural, were unimportant 
and should be disregarded where they impose unnecessary burdens on the federal 
right. In Boyd v. Grand Trunk Western R. R.°° a covenant or agreement limiting 
venue of an FELA case to a particular county or district was condemned as void 
because in violation of Section 5 of this Act prohibiting any contract enabling a 
carrier to exempt itself from any liability under the Act. However, an FELA case 


in a federal court may, for the convenience of the parties and witnesses and in the 


interest of justice, be transferred to any other district or division where it might 
have been brought, as provided in Section 1404(a) of the Judicial Code.** 

While in this article references have occasionally been made to “liberal trends” 
in the past decade, the term “trends” in so far as it connotes a continuing single 
direction is perhaps inaccurate. The currents of judicial interpretation, and even 
legislation, in the field of work accidents in the railroad industry reflect the con- 
flicting economic interests and varying goals of social desirability. As this article 
goes to press, two pronouncements of the Supreme Court present omens of a possible 
contracture of the scope of the FELA. 

On January 12, 1953 in O'Rourke v. Pennsylvania R. R.*” it was held that railroad 
employees, even though they were performing their usual duties as operating rail- 
road men, were not to be afforded the protection of the Act where they were per- 
forming their duties on car floats in navigable waters at the time they sustained 
injury. A railroad brakeman releasing a brake on a railroad car is thus not a 
railroad brakeman, nor a seaman under the Jones Act,®* but by some sort of judicial 
hocus-pocus becomes a stcvedore under the Longshoremen’s and Harbor Workers’ 
Compensation Act.° The millennium for the exercise of legalistic legerdemain, 
the supreme opportunity for the employment of juridical magic, will be represented 
when the Court is confronted with an accident to a railroad brakeman releasing a 
brake on a railroad car which is partly on a car float and partly on land. The 
opinions of both the majority of five justices and the minority of four justices 
(Minton, Vinson, Clark, and Black) in the O’Rourke case leave open the question 
of whether the Court will consider the determinative issue to be (a) the per- 
centage of the railroad car which is over land as against the percentage which is 
over the water, (b) whether the brake on which the railroad brakeman was work- 

** 338 U. S. 294 (1949). °° 338 U. S. 263 (1949). 

°° Ex parte Collett, 337 U. S. 55 (1949). *T 52 Sup. Ct. 302. 


®* 28 Srar. 1185 (1915), as amended, 46 U. S. C. §688 (1946). 
°° 44 Srav. 1424 (1927), as amended, 33 U. S. C. §§g01-950 e¢. seg. (1946). 
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ing was over land or over water, or (c) whether the brakeman was unfortunate 
enough to fall on the car float as a result of his injuries rather than on dry land. 
When this case presents itself to the Supreme Court, there will be something new 
under the sun! Regardless of how the question is resolved jurisprudence is not 
likely to be enriched, and the author is personally grateful that the goodly number 
of cases which he has brought under the FELA for accidents to railroad men on 
trains which were crossing bridges over navigable streams came before the majority 
opinion in the O'Rourke case made the entire subject completely obscure and un- 
intelligible. 

On January 19, 1953 the Supreme Court in South Buffalo Ry. v. Ahern 
dered a decision which, while sound and just in itself, contains language which ap- 
pears capable of an interpretation that it is possible for the parties to waive the benefits 


10° ren- 


of the FELA and elect to take compensation. Safeguards and caution will be 
needed to prevent an extension of this principle of waiver. Otherwise, if employer 
and employee may effectively make such a waiver there will be a collision with the 
Boyd case and with the declaration of Section 5 (45 U. S. C. §55) of the FELA, 
which states in precise terms that “any contract, rule, regulation, or device what- 
soever, the purpose or intent of which shall be to enable any common carrier to 


exempt itself from any liability created by this chapter, shall to that extent be void.” 
ConcLusION 


Admittedly the accident problem in the railroad industry is an awful and tragic 
one. It would be fantastic to expect perfect justice in fixing liability and in assess- 
ing damages for the injuries which these employees suffer. The true jury system, 
with its potentialities for occasional errors in findings of fact, seems more appro- 
priate and more equitable than either the overly legalistic approach of judges (fre- 
quently jurors in black robes) or the niggardly handouts of the compensation 
system. 

The judicial crusaders for the compensation principle, possessed with a zeal not 
according to knowledge, seem wholly unaware that the adoption of any such system 
now in effect, particularly the transfer of railroad victims to the various state com- 
pensation systems, will only load the taxpayers with additional bureaucracy and 
deprive cripples and widows of adequate awards, saving money perhaps only for 
the railroads." 

The present system with all its faults almost uniformly results in a satisfactory 
award to the claimant. Experience has demonstrated that only a minority of 
cases result in a failure of compensation. Confirmation may be found in the writer’s 


experience, which covers some seventeen years and in excess of a thousand such 


cases, resulting in only one where there was no award whatsoever for the claimant. 
Recoveries by way of settlement or trial for such an injury as the loss of a leg! 


26° South Buffalo Ry. v. Ahern, 73 Sup. Ct. 340 
491 See Richter and Forer, Federal Employers’ Liability Act—A Real Compensatory Law for Railroad 


Workers, 36 Connect L. Q. 203 (1952). 
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have run from $20,000 to $82,500, depending on the circumstances, as compared 
with an average compensation payment of approximately $10,000 for a similar 
injury under the various state workmen’s compensation acts. 

The amounts now recovered under the present system are meaningful and serve 
an economic purpose. After deducting attorney’s fees and expenses, which usually 
run from 25 per cent to 33/4 per cent of the recovery, there are sufficient funds 
remaining to compensate the injured claimant for the loss or impairment of his 


earning capacity and to enable him to rehabilitate himself as a useful member of 


society. 

It will be time enough to consider the adoption of a compensation system when 
one is proposed that will better accomplish the social, economic and humane ob- 
jectives now effectuated by the FELA. None is on the horizon. 





THE SAFETY APPLIANCE ACT AND THE FELA: 
A PLEA FOR CLARIFICATION 
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INTRODUCTION 
The first Federal Safety Appliance Act’ was enacted sixty years ago after the 
maiming and killing of men who worked with railroad equipment became a na- 
tional scandal of such proportion that President Harrison in three successive annual 
messages” demanded that Congress force the railroads to install appliances designed 


to eliminate some of the more hazardous aspects of railroad work. The Acts® do 


not create, for injured individuals, a federal cause of action imposing civil liability 
upon railroads for violations. Rather, they merely impose sanctions in the form of 
penalties to be collected in suits brought by the United States for failure to install 


or maintain in efficient condition the required appliances.* Civil liability arises from 
failure to comply only if an injured person can demonstrate that the Acts are an 
expression of policy to protect a class of people, of which he is a member, against 
the forbidden conduct.® The titles of the various acts which now make up the Fed- 
eral Safety Appliance Act have identified railroad employees and travelers upon 
railroads as within the protected class. Although during the hearings preceding 
the first Act® and subsequent amendments’ the chief proponents of the new legis- 


lation were representatives of railroad employees and of state railroad commissions, 


*BS.L. 1935, LL.B. 1938, University of Minnesota. Professor of Law, University of Minnesota 
Member, Minnesota, New York, and District of Columbia bars 

+ A.B. 1942, Coe College, LL.B. 1948, LL.M. 1949, University of Minnesota. Associate Professor 
of Law, University of Minnesota. Member, Minnesota bar 

2 29 Star. §31 (1893), 45 U. S. C. §§1-7 (1946) 

* Sen. Rep. No. 1049, 52d Cong., 1st Sess. 1-3 (1892). 

* The Federal Safety Appliance Acts consist of 27 Star. 531 (1893), 45 U. S. C. §$1-7 (1946); 32 
Star. 943 (1903), 45 U. S. C. §§8-10 (1946); 36 Srar. 298 (1911), 45 U. S. C. §$11-16 (1946). The 
Boiler Inspection Acts, 36 Star. 913 (1911), as amended, 45 U. S. C. §§22-34 (1946), follow the same 
pattern and raise identical problems but are not discussed herein. 

* 29 Srar. 531 (1893), 45 U. S. C. §6 (1946); 32 Srat. 943 (1903), 45 U.S. C. §$9, 10 (1946); 
36 Srar. 298 (1911), 45 U. S. C. §§12, 13 (1946) 

"Brady v. Terminal R. R. Ass'n, 303 U. S. 10, 14 (1938); Fairport, P. & F. R. R. v. Meredith, 292 
U. S. 580, 596 (1934); St. Louis & S. F. R. R. v. Canarty, 238 U. S. 243, 249 (1915). See generally 
with respect to the question of the extent to which violation of a criminal or penal statute may be the 
basis for a personal civil action: Prosser, Contributory Negligence as Defense to Violation of Statute, 32 
Minn. L. Rev. 105 (1948); Morris, The Relation of Criminal Siatutes to Tort Liability, 46 Harv. L 
Rev. 453 (1933); Lowndes, Creil Liability Created by Criminal Legislation, 16 Minn. L. Rev. 361 
(1932) 

°E.g., H. R. Rep. No. 3014 (Prorecrion or EMptoyirs ano Property or Rattroans), 57th Cong., 
1st Sess. (1890); Sex. Rep. No. 1049, 52d Cong., ist Sess. (1892); H. R. Rep. No. 1678 (Sarery of 
Rartway Emprtoyers anp THE TRAVELING Pusiic), 52d Cong., rst Sess! (1892) 

7E.g., Sex. Rep. No. 1930, 57th Cong., rst Sess. (1902); H. R. Rep. No. 2916 (Sarery of Em- 
PLOYFES AND TRAVELERS Upon Ratiroaps), 57th Gong., 2d Sess. (1902): Sex. Rep. No. 250, 61st Cong. 


2d Sess. (1910) 
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the attention of the committees was focused upon appliances that would either elim- 
inate or reduce the risk connected with operation of and working upon railroad 
equipment. As a result the protected class is broader than that spelled out by the 
titles.’ Since the attention of Congress was directed toward hazardous activities and 
the basis of the civil action is violation of a statutory duty, it would seem that a 
railroad employee who is injured in setting a defective hand brake on a railroad car 
on a shipper’s siding and an employee of the shipper injured in releasing the same 
defective brake to move the car on the shipper’s siding are equally within the 
protected class. Our purpose is to examine the extent to which courts have dwelt 
upon technical distinctions and failed to consider the basic question of whether the 
policy of the Act is served by imposing liability upon the defendant carrier.’ 


I 
Of all the groups conceivably entitled to the protections of the Act, the railroad 
employee is in the most favored position, not because the titles of the acts identify 
him but because his cause of action is created by the Federal Employers’ Liability 
Act'® (hereinafter FELA). All others must rely upon a common law action of tort 
generally described as negligence.'’ Under the FELA the employee need show only 
that the Safety Appliance Act has been violated and that the violation was a contrib- 


uting cause of his injury.'* The railroad’s defenses of contributory negligence’ and 


assumption of the risk’ are abolished. In the common law action the employee of a 


*Urie v. Thompson, 337 U. S. 163 (1949); Brady v. Terminal R. R. Ass'n, 303 U.S. 10 (1938) 
Fairport P. & E. R. R. v. Meredith, 292 U.S. 589 (1934); Rush v. Thompson, 356 Mo. 568, 202 S. W. 2d 
800 (1947). 

* The tendency of the courts to dwell upon technical distinctions rather than get to the heart of the 
matter is perhaps explained at least in part by the confusing use of varying expressions in different 
sections of the Act to express the same idea. Thus, in the Act of 1893, 27 Srar. 531 (1893), 45 
U.S. C. §§1-7 (1946), the definitive words in Sec. 1 are “to use on its line’; Sec. 2, “to haul or permit 
to be hauled or used on its line’; Sec. 4, “to use any car’; Sec. 5, “used”; Sec. 6, “using . . . of 
hauling or permitting to be hauled or used on its line’; Sec. 8, “in use.” In the amendatory Act of 
1903, Sec. 1, 32 Srar. 943 (1903), 45 U. S. C. §8 (1946), the word is “used.” There is similarly 
varying phraseology in the amendatory Act of 1910, 36 Srar. 298% (1911), 45 U.S. C. §§11-16 (194f 
led to be 


1 


Perhaps the most satisfactory explanation for these varying terms is that they were not inten: 
words of art but were chosen as expressions of a policy that the obligation to comply with the Act is 
not placed upon the owner of the equipment as such, but rather upon the one in the best position to 
detect and remedy the defects—the carner that has most recently operated the equipment. Section 3. of 
the Act in authorizing a carrier to refuse to accept defective equipment seems to support this conclusion 
There is a further complication in that the 1910 Act seems to incorporate by reference the above noted 
varying expressions of the two earlier acts, by providing that it shall be unlawful for any common 
carrier “subject to the provisions of” the earlier acts and the 1g10 Act to do the things proscribed by the 
1g10 Act. This is all very confusing, but probably the more important explanation for the judicial 
quest for escape hatches by resort to technicalities, ts the psychological difficulty for a profession inured 
to the concept of negligence to become acclimated to the concept of absolute lability. The difficulty 
seems enhanced when the new concept of substantive lability is invoked in the old form of remedy, 
a common law action, but is less when the new concept is applied in a new form, such ay a workmen's 
compensation proceeding. 

*? 35 Srar. 65 (1908), as amended, 45 U. S. C. §§51-59 (1946). 

™ See note 5 supra. 

‘#35 Srar. 65 (1908), as amended, 45 U. S. C. §51 (1946) 

835 Srar. 66 (1908), 45 U.S. ©. §53 (1946). 

"#35 Star. 66 (1908), as amended, 45 U. S. C. §54 (1946) 
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shipper'® or the highway traveler injured at a railroad crossing’® has been required 
to demonstrate that his injury was proximately caused by the violation and then 
may be defeated by a showing that he was contributorily negligent or assumed the 
risk,” a problem discussed in III, infra. 

Regardless of the source of the cause of action the consequences of a railroad’s 
violation of the Safety Appliance Act ought to be the same. If the Act establishes 
an absolute standard from which the railroad is not permitted to deviate, then the 
care with which the railroad has tried to comply must be irrelevant. The Act 
has established the policy that the appliances must always be effective and whether 
the action arises under the FELA or at common law that policy should control. 


When the equipment has been out of the possession of the railroad, for example, on 


a shipper’s siding, for an appreciable period of time, courts in non-FELA cases have 


been reluctant to find a violation of the statutory duty.’* But too frequently the 

** Patton v. Baltimore & O. R. R., 197 F. 2d 732 (3d Cir., 1952); Paul v. Duluth, Missabe & Tron 
Range Ry., 96 F. Supp. 578 (D. Minn. 1950); Floyd v. Thompson, 356 Mo. 250, 201 5S. W. 2d 390 
(1947) 

*® Fairport, P. & E. R. R. v. Meredith, 292 U. S. 589 (1934) 

*T It is interesting to compare the Safety Appliance Act, which can be invoked by both railroad and 
other employees, with the FELA, which is available only to railroad employees, as to their relative liberality 


from the viewpoint of the plaintitl. The former, by reason of a 1g03 amendment, 32 Star. 943 (1903), 45 
I i 4 


U. S. C. §8 (1946), is applicable whenever the carrier is an interstate railroad regardless of whether 
the appliance or employee involved is engaged im interstate commerce at the time of injury, Southern 
Ry. v. United States, 222 U. S. 20 (1911); Great Northern Ry. v. Otos, 23g U. S. 249 (1915); Texas 
& Pacific Ry. v. Rigsby, 241 U. S. 33 (1916); San Antonio & A. P. Ry. v. Wagner, 241 U. S. 476 
(1916). The FELA is nominally applicable only when the carrier is engaging in interstate commerce 


but the latter restriction no longer presents a formidable 


and the employce is employed in such commerce, 
barrier because of the 1939 amendment which provides in substance that 
sidered as being employed by the carrier in interstate commerce if any part of his duties shall be the 
commerce or shall in any way directly or closely and substantially affect such 


furtherance of such 
commerce 35 SrarT. 65 (1908), 53 SraT. 1404 (1939), 45 U.S. C. $51 (1946) As to causation, the 
j 


FELA requires only that the injury or death result “in whole or in part” from the railroad’s misconduct, 
35 Srar. 65 (1908), 53 Srar. 1404 (1939), 45 U.S. C. 851 (1946); hence it is enough if such mis 
Southern Pacific Co., 335 U. S. 520 (1949); Carter v. Atlanta 
since it creates no 


an employee shall be con 


conduct is a contributing cause, Coray v 
& St. A. B. R. R., 338 U. S. 430, 434-435 (1949). But the Safety Appliance Act, 
action for the injured worker, prescribes nothing in respect of causation, leaving to state 
which usually is proximate causation. The FELA abolishes for railroad 


cause « law 
the definition of causation, 
employees the defenses of contributory negligence, 35 Stat. 66 (1908), 45 U. S. C. §53 (1946), and 
U.S. C. §54 (1946), in any case 


assumption of risk, 35 Star. 66 (1908), 53 Srat 14904 (1939), 45 
Act contributes to the in 


where the carrier's violation ot the Safety Appliance Act or Boiler Inspection 
Act expressly abolishes for railroad employees (but 


jury or death of the employee. The Safety Appliance 
U. S. C. §7 (1946); 


for none other) only the defense of assumption of risk, 27 Svar. 532 (1893), 45 
whether by necessary implication it affects the defense of contributory negligence is the subject of Part 
Hf of this article. On the other hand, a violation of the Safety Appliance Act creates absolute liability, 
without regard to negligence; whereas an action brought only under the FELA requires a showing of 
neghgence. Where a FELA action 1s predicated only on negligence (and not also on violation of the 
Satety Appliance Act or the Boiler Inspection Act) contributory negligence while not a bar is available 

5 Srar. 66 (1908), 45 U.S. C. §53 (1946), but assumption 


to the railroad in diminution of damages, 
abolished as defenses, 53 Svar. 1404 (1939), amend 


of risk (and implicitly, the fellow servant rule) ar 
ing 35 Star. 66 (1908), 45 U. S. C. 854 (1946); 35 Stat 
SRS 1 (1946); Tiller v. Atlantic Coast Line R. R., 318 U. S. 54 (1943); see Owens v. Union 
Pacitic R. R., 3ig U. S. 715, 720 (1943). Obviously the plaintiff who can invoke in addition to the 


65 (1908), 33 SrTaT. 1404 (1939), 45 


FELA either the Safety Appliance Act or the Boiler Inspection Act is in a highly favored position: he 


need prove no negligence but only statutory violation; his establishment of causal relation is eased 


contributory negligence and assumption of risk are abolished. 


** Risberg v. Duluth, Missabe & Iron Range Ry., 233 Minn. 396, 
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courts have ignored the fact that unless the railroad supplies equipment without 
defective appliances no one else can be expected to remedy the defect. Recovery 
has been denied either because the railroad was not “using” the equipment or the 
equipment was not “on its line” when the injury occurred. If the statutory duty is 
the result of a congressional determination that the absence of effective safety ap- 
pliances is so inherently dangerous that the railroads must be forced to provide them, 
then the delivery of defective equipment to a shipper would seem to be a tortious 
act for which the common law provides a remedy to those persons who are subjected 
to an unnecessary risk and thereby injured. 

The most obvious case of this type occurs when a car without the required 
appliances is delivered. Here the railroad ought not be permitted to escape its 
responsibility merely by quitting itself of the possession of the equipment. More 
difficult is the situation where the appliance has been properly installed but is de- 
fective when used on the shipper’s siding. If the shipper has damaged the appl 
ance after delivery the railroad ought not be responsible. An illustration of this 
would be a shipper who, wholly without authority from the railroad, undertakes a 
general renovation or overhaul of a railroad car’s brakes, with the net result of 
producing inefhcient brakes in replacement of efficient ones. But since the common 
law action requires that the violation of the Act must have proximately caused the 
injury the question becomes whether the intervening conduct of another has caused 
the defect rather than whether the railroad was responsible for the car at the time 
the injury occurred.” Finally, if the appliance has become defective through the 
actions of the elements or from some other unknown cause the test of the railroad’s 
liability on the private siding should be no different than if the car were being 
hauled on its main line. The issue seems properly to come down to the question 
of whether the injury was the result of a defect, whether patent or latent, in the 
equipment when it was delivered by the railroad. Only if it can be shown that 
the defect was caused by some kind of interference with the safety appliances after 
they passed from the railroad’s possession should the railroad be released from its 
absolute duty. 

A related question is the type of proof necessary to establish that the appliance 
was defective. Again the requirement should not vary depending upon the re 
lationship between the plaintiff and the defendant railroad. At least when a railroad 


employee is the plaintiff, it is usually said that a showing that the appliance was 


operated in the usual manner and did not work effectively is sufficient to permit a 


jury to find that the appliance was defective.°°- There seems to be no valid reason 


cert, denied, 342 U.S. 832, 895 (1951); Weeks v. Pollard, 65 Ga. App. 377, 16 S. E. ad 
Stoutumore Vv Atchison, T. & S. F. Ry., 338 Mo. 463, 92 S. W. 2d 658 (1936); and cases 
at notes 15 and 16, supra 

"” Even when the equipment is being operated on the main line of the carrier, liability may be 
negated if the appliance becomes defective as the result of interference by persons for whom the carrier 
is not respoasible. See, O'Donnell vy. Elgin, J. & E. R. R., 338 U. S. 384, 3904 n. 7 (1949); Dom 
inices v. Monongahela Connecting R. R., 328 Pa. 203, 204, 195 Atl. 747, 749 (1937) 

®° Affolder v. New York, C. & St. L. R. R., 339 U.S. 96 (1950); Myers v. Reading Co., 331 U. S. 
477 (1947); Didinger v. Pennsylvania R. R., 39 F. 2d 798 (6th Cir. 1930); Spotts v. Baltimore & 
O. R. R., 102 F. 2d 160 (7th Cir. 1938): cert. denied, 307 U. S. 641 (1939) 
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for requiring a stronger showing from any other group entitled to the protections 
of the Act. Accepting this proposition does not mean that railroad employees and 
other persons are in the same position recovery-wise. The FELA by denying the 
defenses of contributory negligence and assumption of the risk as well as by reducing 
the causative relationship to one of “contributing cause” entitles the employee to 
recovery even though he knew of the defective appliance and was negligent in the 
way he used it. A non-employee may find his action barred by the fact that some- 
thing other than the defect in the appliance when delivered by the railroad was 
the proximate cause of his injury.*! By concentrating upon the causative relationship 
between the defect and the injury the courts should be able to make the burden of 
proving a violation of the Act the same for all rightful claimants of the protections 
of the Act. 
Il 

The duty imposed upon a carrier by the Safety Appliance Act is an absolute 
one that cannot be satisfied by any degree of diligence in attempting to search out 
defects in the required appliances or by any program of maintenance no matter 
how carefully designed or pursued.** Proof that the equipment was inspected and 
found to be in perfect condition immediately prior to the accident is not a defense 
if it failed to operate at the critical time. Indeed, proof of violation of the Act leaves 


only the question of causal connection between the violation and the injury to be 


established. This doctrine of absolute liability has been vigorously proclaimed 
ind re-emphasized by the Supreme Court in three recent cases, O'Donnell v. Elgin, 
J. & E.R. R.* Carter v. Atlanta & St. A. B. R. R.** and Affolder v. New York C 

Shae 

But these three cases were suits by railroad employees who could and did invoke 
not only the Safety Appliance Act but also the FELA. When the plaintiff is not a 
railroad worker and therefore cannot invoke the FELA, it seems accurate to say 
that the courts literally struggle to evade the rule of absolute liability.2® In Patton v. 
Baltimore & O. R. R.7" an employee of a quarry was injured when the hand brake 
on a car delivered to the quarry failed to operate. After determining that the car 
involved was not “in use” by the railroad at the time of injury, a new trial was 
ordered on the question of whether the railroad was negligent in delivering a de 


fective car to the quarry. However, it was said,” 


the delivering railroad will not be held liable, although the cars be not reasonably 


vate, if the defect is not shown to be one which can be discovered by a reasonably 


liscussion infra section TT with respect to the extent to which the policy of the Safety 
t may control the nature of a state-created action for violation of a penal statute 
Terminal R. R. Ass'n, 303 U.S. ro (1938); Delk v. St. Louis & San Francisco R. R., 
s8o (1911); St. Louis & Iron Mountain Ry. v. Taylor, 210 U. S. 281 (1908); Byler v. Wabash 
196 T. 2d 9 (8th Cir. 19052), cert. dented, 344° U. S. 826 (1952); Long v. Union R, R., 175 
2d 198 (2d Cir. 1949) 
#3 238 U.S. 384 (1949) 338 U $30 (1949) 
*5 229 U.S. 96 (1950) ** See cases cited in notes 15 and 18 supra 


*T 199 F. od 732 (3d Cir. 1952) ia. at 741-742 
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thorough inspection. ... Whether . . . its inspector . . . conducted an inspection reason- 
ably adequate under all the circumstances was a question for the jury. 


If the carrier in the Patton case has violated the Safety Appliance Act by delivering 
a defective car, there is no logical reason that its care in attempting to comply with 
the Act should be any more relevant than in the O’Donnell case. In both cases the 
liability of the carrier is founded in the causal connection between an injury and 


a violation of the Act. 

The Patton case poses another, and perhaps more serious problem for the injured 
plaintiff who cannot avail himself of the FELA. By holding that a carrier that 
has delivered a car to a shipper for loading is not “using” the car “on its line,” and 
therefore does not violate the Act when the required appliances fail to operate on 
the shipper’s loading tracks, non-railroad employees whose duties require them to 
work on or around railroad equipment are deprived of the protection Congress con- 
sidered essential. The harshness of this result is alleviated by the common law cause 
of action for delivering defective cars but the alleviation is only partial because the 
courts have tended to relieve the carrier on the ground that the equipment has not 
been in its exclusive control.”® 

If for no other reason than to avoid the pitfalls of control and due care connected 
with determining the carrier’s negligence in delivering defective equipment the 
questions of when a car is “in use” on a carrier’s “line” ought to be re-examined. 
If the injured plaintiff can avail himself of the FELA, there has been no hesitancy 
in finding the necessary relationship between the carrier and the defective equip- 
ment on a shipper’s private track.*° And in FELA cases apparently no attention is 
given to the fact that the car has been out of the control of the carrier for an ap- 
preciable period of time. Only when the equipment has been withdrawn from 
service is the Act said not to impose an absolute duty toward employees.*? Even 
with respect to known defects the equipment is not withdrawn from service until 
it reaches the place where repairs are to be made.** 

The theory of these cases has been that the shipper’s private trackage is really 
just an extension of the carrier’s trackage and therefore a part of its line. The carrier 
has express or implied authority to use the private trackage to deliver and pick 
up equipment and therefore is as responsible as if the equipment were on its main 
line. This theory has been applied in cases where the plaintiff although a railroad 
employee has not been an employee of defendant railroad, and is equally applicable 
to non-railroad employees such as shippers’ employees. 


2 Paul v. Duluth, Missabe & Iron Range Ry., 96 F. Supp. 578 (D. Minn. 1950); Risberg v. Duluth, 
Missabe & Iron Range Ry., 233 Minn. 396, 47 N. W. 2d 113 (1951), cert. dented, 342 U. S. 832, 895 
(1951); Floyd v. Thompson, 356 Mo. 250, 201 S. W. 2d 390 (1947). 

® Gray v. Louisville & N. R. R., 197 Fed. 874 (C, C. E. D. Tenn. 1912); Lovett v. Kansas City 
Terminal Ry., 316 Mo. 1246, 295 S. W. 89 (1927); Sprankle v. Thompson, 243 §. W. 2d 510 (Mo. 
1951). 

8! Sherry v. Baltimore & O. R. R., 30 F. 2d 487 (6th Cir. 1929), cert. denied, 280 U. S. 555 (1929); 
Baltimore & O. R. R. v. Hooven, 297 Fed. 919 (6th Cir. 1924); Compton v. Southern Pac. Co., 70 Cal. 
App. 2d 267, 161 P. 2d go (1st Dist. 1945); Atlantic Coast Line R. R. v. Edge, 81 Ga. App. 606, 59 
S. E. 2d 533 (1950). 

®8 Chicago & G. W. R. R. v. Schendel, 267 U. S. 287 (1925) 
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In Brady v. Terminal R. R. Ass'n}* defendant carrier was held liable for in- 
juries to an employee of a connecting carrier to which the defective equipment had 
been delivered. The defective car was still in use by the defendant, though not on 
its line, since the receiving carrier had not had an opportunity to inspect and accept 
it. Control of the car had not passed to the connecting carrier at the time of the 
accident and regardless of its physical location the defendant retained control, The 
control of the equipment carries with it the obligation imposed by the Act. 

In Rush v. Thompson™ a carrier was again held liable for injuries caused by de 
fective appliances although the equipment had passed from the possession of the 
carrier to that of the consignee. The Federal Government had granted the carrier 
operating rights over about twenty miles of government-owned trackage that pro- 
vided access to Fort Leonard Wood. The car in question had been delivered by 
the carrier and was being moved to a place of unloading by government employees. 
The hand brakes failed to operate and plaintiff, a government employee, was in 
jured as a result. The car was found to be “in use” on the carrier's “line” by virtue 
of its operating rights even though the operating rights did not include an obliga- 
tion for the carrier to spot cars for unloading. Once the cars had been hauled over 
the twenty miles of government trackage and placed on a siding there appears to 
be no basis for distinguishing the relationship between the carrier and these cars 
and that of any carrier depositing its equipment upon the private siding of a shipper. 

Yet in Risberg v. Duluth, Missabe & lron Range Ry.,*° and Patton v. Baltimore 
& O. R. R&® where the injured plaintiffs were employees of shippers who had re- 
ceived the allegedly defective equipment for loading, rather than of the carrier, the 
Brady case was distinguished on the ground that there connecting carriers were 
involved and that certainly one of them must be responsible for the equipment all 
the time. If the shipper were a receiving carrier, responsibility for the equipment 
would have passed on to the receiving carrier. Hence the delivering carrier is ab- 
solved from all liability even though the receiver is not subject to the Safety Appli- 
ance Act and is not required or equipped to repair defective appliances while in its 
possession. 

But the Brady case seems clearly to indicate that once a carrier has assumed re- 
sponsibility for a piece of railroad equipment, its responsibility continues until the 


equipment has been accepted by another carrier. Certainly a car being loaded on 
jul} ) ) g 


the private trackage of a shipper is as much “in use” by the delivering carrier as was 
the car in the Brady case. 

The Risberg and Patton cases also distinguish the Rush case on the even more 
tenuous ground that there the carrier operated over the government trackage under 
an express operating contract which had the effect of making the government 
trackage a part of the carrier's line. But this ignores the fact that the carrier always 


89 203 U. S. 10 (1938). 

34 266 Mo. 568, 202 S. W. 2d 800 (1947) 

** 933 Minn. 396, 47 N. W. 2d 113 (1951), cert. denied, 342 U. S. 832, 89s (1951). Professor 
Louisell was of counsel for the employee during the appellate stages of this case. 


8° 197 F. ad 732 (3d Cir. 1952). 
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has at least an implied operating contract to deliver equipment to and pick it up 
from the private shipper’s siding. Furthermore, in the Rash case the injury oc- 
curred, not while the carrier was exercising its operating rights, but when the car 
was being spotted by the consignee’s employees preparatory to unloading. 
Surprisingly, the decisions permitting recovery by railroad employees injured 


on a shipper’s siding were not discussed. 


Ill 

There remains for consideration the status of contributory negligence as a de 
fense when plainuff’s cause of action invokes the Safety Appliance Act but cannot 
invoke the FELA because the plaintiff is not an employee of a railroad.*7 The 
problem is beset with difficulties which, so far as we can find, have never been 
satisfactorily analyzed or even adequately recognized by the courts or writers, cer 
tainly not by the United States Supreme Court. Some of these difficulties inhere in 
a statutory provision for a standard of conduct, with sanctions to compel observance, 
but without concomitant express creation of private civil causes of action for viola 
tions of the standard.** Other difficulties seem to arise from the intermingling in 
one suit of causes of action which do, with those which do not, depend under 
the Safety Appliance Act.” Sull others may be caused by the piece-meal evolu 
tionary development of the Safety Appliance Act and the FELA vis-a-vis each other, 
the similarity of certain issues in cases under the two Acts which are often said to be 
in pari materta, and the failure to delineate the provisions of each Act when one 


but not the other is applicable.“ Whatever the reasons, there exists a degree of 


uncertainty respecting the status of contributory negligence in a non-FELA action 
invoking the Safety Appliance Act, not hard to understand but hard to justify aftet 
so many years under these Acts. 


The problem is brought into focus by a group of recent decisions, already men- 


The same problem also remains in respect of other defenses recognized by the common law, e.g 
assumption of risk, to the extent that such defenses are still available under the law of a viven 
The only defense expressly abolished by the Safety Appliance Act, 27 Srar. 532 (1893), 45 U. S.C 
§7 (1946), 1s assumption of risk, and that only in suits brought by railroad employees. The problem 
is essentially the same whether the defense be contributory neghgence or the other similar common law 
defenses, and only contributory negligence will be expressly considered here 

See Lowndes, Civil Liability Created by Criminal Legislation, 16 Minn. L. Rev. 361 (1932); 
Prosser, Contributory Negligence as Defense to Violation of Stitute, 32 Mixx, L. Rev. 1 (194%) 
Prosser ON Torts §39 (1941); Thayer, Public Wrong and Private Action, 27 Harv. | 
(1914); Morris, The Relation of Criminal Statutes to Tort Laability, 46 Harv. L. Rev. 453 (1933 

°° Sce O'Donnell v. Elgin, J. & E. R. R., 338 U. S. 384, 391 (1949) 

*’ Sce O'Donnell v. Elgin, J. & E.R. R., 338 U.S. 384, 391 (1949). Issues of causation are common 


to suits under both acts, although under the FELA, 35 Star. 65 (1908), as amended, 53 Srar. 1404 
rt 


(1939), 45 U.S. C. §54 (1946), it as sufficient if the injury results “in whole or in pa from the 
railroad’s negligence, that is, if the negligence is a “contributing cause,” whereas in a suit grounded 
only on the Safety Apphance Act, the railroad’s violation of the Act must be the “proximate cause” of 
the injury. See note 17 supra, note 73 infra, and accompanying text. There is tautology in abolition 
of assumption of risk, both the Safety Appliance Act as originally enacted in 1893, 27 Star. 532 (1893), 
45 U.S. C. 87 (1046), and the FELA, 35 Srar. 66 (1908), 53 Star. 1404 (1939), 45 U. S.C } 
(1946), effecting such abolition where the railroad has violated the Safety Appliance Act. The FELA 
ulso has the effect of abolishing the fellow servant rule, but the Safety Appliance Act does not abolish 
it 35 SraT. 65 (1908), 53 Srar. 1404 (1939), 45 U. S. C. 851 (1946) 
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tioned, which emphasize that a failure of equipment to perform as required by the 
Safety Appliance Act is in itself an actionable wrong—in no way dependent upon 
negligence—for the proximate results of which there is liability that cannot be 
escaped by any showing of diligence. While all of these cases were brought 
under the FELA that fact does not seem to delimit—certainly not necessarily to de 
limit—the scope of the language or intendment of the decisions so as to preclude 
applicability of their rationale to non-FELA Safety Appliance Act cases. In 
O'Donnell v. Elgin, J. & E.R. R& plaintiff's complaint mingled in a single cause 
of action charges of general negligence and a specific charge that defendant “care 


lessly and negligently” violated the Safety Appliance Act by operating a car not 


equipped with the prescribed coupler. Mr. Justice Jackson for the Court deplored 


this intermingling as unnecessarily and inevitably conducing to confusion betweer 
a negligence claim and a claim founded upon violation of the Safety Appliance 
Act: “... {I]t will ever be difficult in a jury trial to segregate issues which counsel 


do not separate in their pleading, preparation or thinking.” Why the importance 


of the separation? Simply because a negligence cause, and a Safety Appliance Act 


cause, while involving issues in common such as causation and extent of injury, are 


nevertheless wholly different causes of action.4* Mr. Justice Jackson said :*4 


But this Court early swept all issues of negligence out of cases under the Safety 
Appliance Act. For reasons set forth at length in our books, the Court held that a failure 
of equipment to perform as required by the Safety Appliance Act is in itself an actionable 
wrong, in no way dependent upon negligence and for the proximate results of which there 
is liability—a liability that cannot be escaped by proof of care or diligence... .*° These 


** 338 U. S. 384 (1949) 

* Id. at 442 

** The Supreme Court in the O'Donnell case criticizes counsel for combining in “a single count: or 
cause of action” charges of general negligence and a specific charge that the railroad “carelessly and 
negligently” violated the Safety Appliance Act. Yet it is technically arguable that counsel was pro 
ceeding with precision, for the very section of the FELA that creates for railroad cmployees a cause of 
action for negligence not involving the Safety Apphance Act, also creates for them a cause of action for 
violating the Act “due to its [the carrier's} negligence.” 35 Star. 65 (1g08), 53 Srar. 1404 (1939), 
45 U. S. C. §§1 (1946); see Urie v. Thompson, 337 U. S. 163, 188-18 9 (1940). Thus it is arguable 
that the injured railroad employee has three possibilities; a suit for neghgence not involving the 
Safety Appliance Act, a suit for neghgent violation of that Act, and a suit for violation of that 
Act without regard to negligence. Obviously it would be a foolish plaintiff who would assume the 
burden of showing negligent violation of the Act when mere violation suffices: yet according to the 
literal phraseology of the FELA the only federal cause of action for violation of the Act is for negli 

| | 


t violation, and the railroad employee, in common with non-railroad employees, has only a. state 


created cause of action for violation of the Act not grounded on negligence. See note §5 infra, and 


accompanying text. However, fortunately, 


so far as we have found, no Supreme Court d n intro 
duces this additional complexity! It is assumed that a cause of action by a railroad vee grounded 
on the Safety Appliance Act invokes absolute liability without regard to negligence an a PELA-created 


for injur railroad 


cause of action. Thus it is clearly wise—and in fact, required by P.R.C.P. 10(b) 
employee whose suit relies upon both general negligence and violation of the Safet ppliance Act, to 


these two distinct clatmns for relief separately, in order to facilitate delineation of the distinct 


The quotation from Chief Justice Hughes is fr v. Terminal 
. 202 f ‘a 15 (1938) 
cases cited by Mr. Justice Jackson are St. Louis, 1. M. & S. R. R. v. Taylor, 210 U. S. 281, 


go, B. & Q. R. R. v. United States, 220 U. S. 559, 575-577 (1911); Delk v. St 
F. BR. &.,. 230 U. S. $80 (108) Another he might have cited is Texas & Pacific Rv. v 
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rigorous holdings were more recently epitomized by Chief Justice Hughes, speaking for 
the Court: “The statutory liability is not based upon the carrier's negligence. The duty 
imposed is an absolute one and the carrier is not excused by any showing of care however 
assiduous.” 


These observations followed Mr. Justice Jackson's brief résumé of the varying 
rules as to the significance, in civil litigation, of defendants’ violations of statutes. 
He concluded his résumé with the observation that “usually, unless the statute sets 
up a special cause of action for its breach, a violation becomes an ingredient, of 
greater or lesser weight, in determining the ultimate question of negligence.”"*® The 
relative weight of the factor of statutory violation may run the gamut from “some 
evidence of negligence” to “negligence per se.” 

But for the Court in the O'Donnell case the concept of negligence is wholly irrele- 
vant to a Safety Appliance Act cause of action. The liability for violation of the 
Act is absolute. No showing of care can exculpate.*7 This reasoning quite clearly 
assimilates the Safety Appliance Act to that class of statutes which are construed 
to place the entire responsibility upon the violators of the statutes, and hence to 
abolish contributory negligence as a defense. Typical of this class are the child labor 
acts. As has been pointed out by Professor Prosser, statutes of this class are treated 
as analogous to those fixing the age of consent to intercourse.** They are the 
product of deliberate social policy which, for one reason or another, puts the entire 
burden of protecting against the specified risk on the shoulders of only one party 
to the transaction, Thus, to state that a statute of this type abolishes the detense ot 
contributory negligence, is but to state the obverse of the proposition that it places 
absolute liability—the entire burden—upon the violator, 

From the political and sociological viewpoint, it is hardly surprising that an era 
which provided widespread workmen’s compensation coverage for most industrial 


employees, with its total abolition of negligence and contributory negligence and its 


acceptance of the philosophy that “the cost of the product shall bear the blood of 


the workmen,” would also provide for workers on railroad equipment, injured by 
specifically prohibited defects in appliances, protection against their own contributory 


negligence. 

While in the O'Donnell case the judgment of the Court was supported by only 
Rigsby, 241 U. S. 33 (1916). The same absoluteness of duty is imposed on railroads by the Boiler 
Inspection Acts, Baltimore & O. R. R. v. Groeger, 266 U. S. 521 (1925); Southern Ry. v. Lunsford, 

U. S. 398, 4o1-g02 (1936); Lilly v. Grand Trunk R. R., 317 U. S. 481, 485-486 (1943); Une v 


Thompson, 337 U.S. 163 (1949). 

#6 338 U. S. at 390. 

*T However, it is noteworthy that despite the strong language o 
felt impelled to interject a caveat by way of footnote 7 to his opinion, where he said: “We do not say 
that a railroad may never effectively defend under the Act by showing that an adequate coupler failed 
to hold because it was broken or released through intervening and independent causes other than its in 
adequacy or defectiveness; such, for example, as the work of a saboteur. And we do not find it necessary 
to consider a situation where an adequate coupler failed to hold because it was improperly set, since 
It is perhaps equally noteworthy that his caveat 


f absolute duty, Mr. Justice Jackson 


such facts are not before us” (338 U. S. at 394) 
concerns the extreme case—the work of a saboteur 
** Prosser, Contributory Negligence as Defense to Violation of Statute, 32 Minn. L. Rev. 105, 118 


(1945). 
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four votes, three justices not participating and two dissenting, a week after that 
decision in Carter v, Atlanta & St. A. B. R.“* Mr. Justice Clark writing for the 


Court was able to speak for at least six Justices in saying :*” 


This was a two-pronged complaint, alleging the mght to recover under the Safety Ap 
pliance Act and the Federal Employers’ Liability Act. In this situation the test of causal 
relation stated in the Employers’ Liability Act is applicable, the violation of the Appliance 
Act supplying the wrongful act necessary to ground liability under the F.E.L.A.... Some 
tumes that violation is described as “negligence per se,” . . . but we have made clear in the 
O'Donnell case that that term is a confusing label for what is simply a violation of an 
absolute duty. 
Once the violation is established, only causal relation is in issue. 


And at the next term of the Court in Affolder v. New York C. & St. L. R. R™ 
the Court expressly approved the O’Donneil holding that the duty under the Safety 


Appliance Act “is not based on the negligence of the carrier but is an absolute 


Ones... 

Thus the O'Donnell, Carter, and A ffolder cases, the most recent Supreme Court 
cases which analyze the nature of a Safety Appliance Act cause of action, are at least 
implicit authority for the proposition that the contributory negligence of the injured 
person is no defense to an action under this Act. Since the Act constitutes permissi- 
ble congressional regulation of interstate commerce," the absolute standards which it 
prescribes, and the consequences of those standards including the inadmissibility of 
contributory negligence as a defense to violation of the standards, are applicable 
wherever the Act itself is applicable. Thus there is imposed by the Act, as the 
obverse of the coin of absolute federal standards, the obliteration of contributory 
negligence as a defense to violation of the Act. This is not to say that the Act creates 
a federal cause of action independently of the FELA. Despite earlier indication that 
it did,®* it seems settled that it does not.°’ A suit by a non-railroad employee in- 
voking the Safety Appliance Act to establish the railroad’s liability, remains a com- 
mon law cause of action created by the state to be enforced only in state court, absent 
a basis for federal diversity jurisdiction. But the Act does something more than 
impose federal standards on the railroad; it imposes on the state court the federal 
obligation of selecting, from among the various doctrines available to that court 
under state law as to the civil consequences of violation of statutory standards, the 
doctrine consistent with an absolute standard. And there seems to be but one 
doctrine known to the common law which fits such a standard—the doctrine which, 
by putting all the risk on the standard’s violator, implicitly obliterates the defense 

** 338 U. S. 430 (1949). “Id. at 434 *1 339 U. S. 96 (1950). 

®2 7d, at o& Mr. Justice Reed dissented; Mr. Justice Frankfurter wished to dismiss certiorari as im 


Justice Douglas did not participate; and Mr. Justice Jackson dissented but on 


an issue involving no repudiation of his position as writer for the Court in the O'Donnell case 


®3-Texas & Pacific Ry. v. Rigsby, 241 U. S. 33 (1916). 

54 Dhid 

*® Fairport, P. & FE. R. R. v. Meredith, 292 U. S. 589, 598 (1934); Gilvary v. Cuyahoga Valley R. R., 
S. 57 (1934): Tipton v. Atchison Ry., 298 U. S. 141, 146 (1936); see Une v. Thompson, 337 


providently granted; Mr 


163, r&& (1949). 
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of contributory negligence. Hence from the O'Donnell, Carter, and Affolder cases 
it seems accurate to say that while the Safety Appliance Act of itself does not create 
a federal cause of action, it does make of the problem of contributory negligence 
vel non in any case under the Act, a federal question. 

If this spelling out of the logical implications of the O'Donnell, Carter, and 
Affolder cases seems unnecessarily involved, it is to be remembered that the rule 
that the Safety Appliance Act does not itself create a federal cause of action is so 
well entrenched that it seems unlikely that the Supreme Court would recede from 
this rule at this date. Moreover, if the question were open, a construction of the 
Act as creating a cause of action simply flies in the face of the fact that the Act 
does not purport to create any cause of action except one in the Government for 
penalties. It is true that the Act since its original enactment in 1893°° has abolished 
the defense of assumption of risk by railroad employees of any defect prohibited by 
the Act, and that the obvious purpose of such abolition was to facilitate causes of 
action for injuries resulting from violation of the Act.27 But this is a long way 
from creating a cause of action, even for railroad employees, as to whom alone 
the provision is applicable. It thus seems that the abolition of the defense of con- 
tributory negligence, which abolition inheres in the absoluteness of the Act's stand- 
ards as set forth in these three recent cases, is most rationally explained in terms of 
federal imposition of restrictions on state causes of action. 

It is perhaps no more surprising to observe such federal restrictions imposed by 
reason of judicial construction of a statute regulating interstate commerce, than to 
discover them imposed directly by the terms of the statute itself. The former no 
less than the latter seems free of constitutional difficulties, assuming a permissible 
congressional exercise of the commerce power, as is the Safety Appliance Act, and 
rational judicial construction. In Mondou v. New York, N. H. & H.R. R®* the 
Court, in rejecting the contention that a state could decline to entertain FELA causes 


of action as not harmonious with the state’s policy, said :°° 


The suggestion that the act of Congress is not in harmony with the policy of the 
State, and therefore that the courts of the State are free to decline jurisdiction, is quite 
inadmissible, because it presupposes what in legal contemplation does not exist. When 
Congress, in the exertion of the power confided to it by the Constitution, adopted that 
act, it spoke for all the people and all the states, and thereby established a policy for all. 
That policy is as much the policy of Connecticut as if the act had emanated from its own 
legislature, and should be respected accordingly in the courts of the State... . 


Similarly if Congress by the Safety Appliance Act imposed, as held by the O'Donnell, 


Carter and Affolder cases, standards of absolute liability, and there inheres in such 


54 59 Strat. §32 (1893), 45 U. S.C. 87 (1946) 

‘7 'Texas & Pacific Ry. v. Rigsby, 241 U. S. 32, 40 (1916) 
"8 533 U.S. 1 (1912) 

"Id. at 57. Sce also Testa 
361 (1952) and the dissenting opinion therein of Justices Frankfurter, Reed, Jackson, 
“If the States afford courts for enforcing the Federal Act | FELA] they 


Katt, 330 U. S. 386, 392 (1947); Dice v. Akron, C. & Y. R. R., 
342 U. S. 359, 
and Burton, where it is stated 


must enforce the substance of the nght given by Congress (Id. at 369.) 
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standards the abolition of contributory negligence in civil suits for violation of the 
standards, that policy binds states courts in fashioning their own causes of action 
for such violations, even though the abolition of contributory negligence is not 
directly spelled out in the statute but is reached by judicial construction. 

While the foregoing conclusions seem amply justified by the three recent cases 
discussed, it cannot be maintained that there is certainty that the Court will carry 
these cases to their logical conclusions. We have found no opinion of the Court 
which evidences a careful thinking through of the whole problem of contributory 
negligence as a defense to actions for violation of the Safety Appliance Act. There 
fore a number of caveats are in order. If the Supreme Court wishes to escape the 
logical implications of the O'Donnell, Carter, and Affolder cases respecting the 
defense of contributory negligence, escape hatches are available. Among them are: 

(1) As already noted, the O'Donnell, Carter, and Affolder cases were based on 
both the FELA and the Safety Appliance Act. The plaintiffs in all three cases were 
railroad employees. Therefore there is always the possibility that the Court more or 
less dogmatically will delimit the language of these cases as to consequences of the 
absoluteness of the Safety Appliance Act’s standards, to cases where the FELA is 
also involved. 

(2) At earlier times the Supreme Court clearly had held that contributory neg 
ligence of the plaintiff is a defense to an action grounded upon violation of the 
Safety Appliance Act. Although the Act as passed in 1893 abolished the defense 
of assumption of risk in situations where the railroad violated the Act, there is to 
this day no express provision in the Act itself which concerns contributory negli 
gence. It was not until 1908 that the FELA® abolished contributory negligence of 


railroad employees as a defense in cases where the railroads violate the Safety 


Appliance Act. Thus, even where the plaintiff was a railroad employee, prior to 


1g08 contributory negligence barred recovery in a suit under the Safety Appliance 
Act, as expressly held in Schlemmer v. Buffalo &c. Ry.“' In that case the Court 


distinguished assumption of risk from contributory negligence, noting of course that 


the former but not the latter was abolished by the Safety Appliance Act. 
In San Antonio Ry. v. Wagner™ the Court, in refusing to consider a contention 


that plaintiff was not employed in interstate commerce and hence not entitled to 


rely upon the FELA, had occasion to remark 08 


Since the Safety Appliance Acts are in any event applicable—defendant’s railroad being 
admittedly a highway of interstate commerce-——whether plaintiff was employed in such 
commerce or not... the only materiality of the question whether the Employers’ Liabil 
ity Act also applies is in its bearing upon the defense of contributory negligence; the 
former act leaving that defense untouched . . . while the latter . . . abolishes it in any 
case where the violation by the carrier of a statute enacted for the safety of employees 


may contribute to the injury or death of an employee. . . . 


It would be difficult to state more directly that the Safety Appliance Act standing 


* 35 Srar. 66 (1908), 45 U.S. C. &53 (gat 


1 
220 U. S. 90 (1911) 


° “ry U.S. 476 (1916) 
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alone does not abolish the defense of contributory negligence. But it must be re- 
membered that the foregoing language was used at a time when the Court, despite 
earlier statements that the Safety Appliance Act created absolute standards in re- 
placement of common law negligence," still reverted on occasion to negligence 
terminology when considering violations of the Act. In fact, in the San Antonio 


Ry. case itself, the Court said :°° 


But the two statutes [FELA and Safety Appliance Act] are in part materia, and where 
the Employers’ Liability Act refers to “any defect or insufficiency, due to its negligence, 
in its cars, engines, appliances,” etc., it clearly is the legislative intent to treat a violation 
of the Safety Appliance Act as “negligence’—what is sometimes called negligence per se 
But it must be conceded that the final repudiation of the negligence terminology in 
favor of absolute liability of the O'Donnell, Carter, and A ffolder cases—if it be final 
did not involve overruling previous decisions to the same degree as does an in 
terpretation of those cases which holds them implicitly to overrule previous holdings 
that contributory negligence is a defense. Moreover, in Fairport R. R. v. Meredith™ 
the Court, while holding that travelers on the highways at railway crossings are 
within the class intended to be protected by the Safety Appliance Act’s provisions 
for properly maintained brakes, nevertheless refused to review the state court's 
action respecting contributory negligence and the last clear chance doctrine, for the 
reason that “The act does not affect the defense of contributory negligence, and, 
since the case comes here from a state court, the validity of that defense must be 
determined in accordance with applicable state law... .” And, as recently as 1936 
Mr. Justice Roberts in Tipton v. Atchison T., & S. F. Ry.®* was able to write for an 
unanimous Court®® (none of whose members, however, remain): 
The Safety Appliance Acts modify the enforcement, by civil action, of the employee's 
common law right in only one aspect, namely,.by withdrawing the defense of assumption 
of risk. They do not touch the common or statute law of a state governing venue, limi- 
tations, contributory negligence, or recovery for death by wrongful act. 


There seems little doubt, therefore, that if the Supreme Court wishes to escape the 


logical implications of its recent emphasis on the absoluteness of the Act’s standards 


including the abolition of the defense of contributory negligence—there is much 
language from the past to facilitate the escape. 

(3) Arguments based on statutory construction could provide an escape hatch. 
Thus, it can be argued that if the Safety Appliance Act had abolished the defense 
of contributory negligence, why the necessity for its express abolition by the FELA 
in 1908?7") And, does not the Safety Appliance Act’s express abolition of assumption 


** See note 45, supra. 

*® 241 U.S. at 484. This language was quoted with approval the very year the O'Donnell case was 
decided, in Urie v. Thompson, 337 U. S. 163, 189 (1949). In Minneapolis, & St. Louis R. R. v. Gotschall, 
244 U. S. 66 (1917), the trial court’s instruction that the jury might “infer” negligence from violation 
of the Safety Apphance Act was upheld 

®7 292 U. S. 589, 598 (1934) *° 298 U.S. 141 (1936). 

*° Id. at 146. There is, however, a notation that Mr. Justice Cardozo concurred in the result upon 
the authority of Gilvary v. Cuyahoga Valley Ry., 292 U.S. 57 (1934) 

*° 35 Star. 66 (1908), 45 U. S.C. §53 (194! 
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of risk" imply no effect on contributory negligence because of expressio untus est 
exlusio alterius? But these arguments are obviously formalistic; they ignore the 
historical realities that construction of the Safety Appliance Act has been an evolu 
tionary process not unlike the growth of the interstate commerce concept. Certainly 
in 1908 it was not considered that the Act abolished the defense of contributory neg- 
ligence, and there was good reason for its express abolition by the FELA. in fact 
assumption of the risk was also abolished despite its abolition in the Safety Appliance 
Act. 

(4) As already noted, under the FELA there is sufficient causation to hold the 
railroad if the injury results “in whole or in part” from its conduct.”* In other words, 
it is sufficient if the railroad’s conduct was a “contributing cause” of the injury.™ 
But there is nothing in the Safety Appliance Act which precludes a court from 
applying the orthodox standard of “proximate cause.” Hence, even if the Supreme 
Court is committed by the O'Donnell, Carter, and A ffolder cases to the abolition of 
contributory negligence as a defense in a suit grounded on the Safety Appliance Act, 
it would always be possible for the Court in a hard case, while disclaiming the 
terminology of contributory negligence, to permit its substance to be a good defense 
by speaking in terms of plaintiff's conduct as preventing the railroad’s violation 


of the Act from being the “proximate cause” of the injury. 
CONCLUSION 


The Safety Appliance Act does not create a federal cause of action, but it does 


superimpose on state-created causes certain federal requirements, and thus makes 


federal questions of issues often determinative of the outcome of litigation which 
invokes the Act. One federal requirement is that violation of the Act creates abso- 
lute liability without regard to negligence. This the Supreme Court has made clear. 


Another federal requirement is that not only railroad employees but other employees 
and travelers at railroad crossings are within the Act’s scope of intended protection. 
But often the courts avoid this federal requirement to the prejudice of the con- 
signor’s and consignee’s employees who load and unload railroad cars by formalistic 
construction of the Act which exalts finical analysis of such terms as “using,” “on its 
line,” etc., over realistic appraisal of the purpose of the Act. The Court in the 
first appropriate case presented should exercise its jurisdiction to make clear that 
application of the Act’s absolute standards cannot be evaded by such formalistic 
construction. When the plaintiff is a railroad employee the courts do not indulge 
in such formalistic construction to the sacrifice of the Act’s purpose; neither should 
they when the plaintiff is not a railroad employee. The Act’s purpose is to protect 
alike all who are subject to the risks of its violations. Lastly, the Court should make 
clear whether contributory negligence is or is not a valid defense to an action for 
violation of the Act. We submit that the logical implication of the O'Donnell, 
Carter, and A ffolder opinions is that contributory negligence is no longer a defense. 


™ 99 STAT 32 (1893), 45 U. S. C. §7 (1946) 
Star. 65 (1908), 53 Srar. 1404 (1939), 45 U. S.C st (1946) 
J. S. 520 (1949); Carter v. Atlanta & St. A. B. R. R., 338 


Southern Pacific Co., 335 U 5 


$35 (1949) 





THE CRISIS IN WORK INJURY COMPENSATION 
ON AND OFF THE RAILROADS 


Jerome Potvack* 


The running battle between the Federal Employers’ Liability Act’ and work- 
men’s compensation calls for a long overdue evaluation of two opposing systems 
of work injury compensation—both seriously defective today. For nothing less 
than a crisis pervades work injury compensation in America on and off the railroads. 
After almost half a century, the Liability Act must be acknowledged as an un- 
successful attempt to evolve a satisfactory compensation system on the basis of the 
ancient retributive responsibility of the master for damages to his servant. It has 
led railroad workers into a blind alley. Its central doctrine is deficient; its admin- 
istration is even more faulty. It operates in a harmful climate, distributing capri- 
ciously and improperly awards that are generally insufficient. At the same time, the 
workmen’s compensation laws which cover most other workers have, with few 
exceptions, declined dangerously;* an essentially valid approach is failing in  per- 
formance—distributing its benefits perhaps more wisely but also inadequately, thus 
offering insufficient security to the covered workers and little hope of improvement 
for railroad workers. 

Conflicting proposals for “reform” are being advanced; some pointless, some 


rogressive, some retrogressive, some dangerous. It has been proposed that railroad 
8 i 3 


workers should come under state workmen's compensation laws;* that they should 
be covered under a federal workmen's compensation law;* that workmen's compen- 
sation should be provided but as an elective remedy in addition to the Liability 
Act;” that negligence suits should be revived for workers in other industries now 


covered by workmen's compensation,® and many specific proposals have been made 


* B.S. 1940, College of the City of New York. Consultant, Social Security Department of the UAW 
CIO. Member of the Workmen's Compensation Committee of the President's Committee on Employment 
of the Physically Handicapped. Statistician, Railroad Retirement Board, Office of Director of Research, 
1942-1949. Major author of Work Injurtes In THE Ratiroap INpuUsrry, 1938-40 (1947). Contnbutor 
to legal, economic and sociological periodicals. 

* 35 Srar. 65 (1908), as amended, 45 U. S. C. §§51-60 (1946). 

* See Workmen's Compensation—A Story of Failure, Foonomic Ourtoox, Jan., 1952. 

"See resolution of the American Bar Association, 74 A. B. A. Rep. 108 (1949) 

“For a compilation of bills proposing a federal workmen's compensation law for the railroad in 
dustry and for a discussion of criteria for a federal compensation law see Pollack, Workmen's Com 
pensation for Railroad Work Injurtes and Diseases, 36 Cornece L. Q. 236 (1951). 

*See policy statement of the Railway Labor Executives’ Association, which represents about 80 
per cent of railroad employees, in Lasor AND ‘TRANSPORTATION, PROGRAM AND OnyECTIVES OF TRANS 
PORTATION LABOR IN THE Post-War Pertop 39 (May, 1946). This statement reads in parts: 

Railroad labor has advocated and recommended an elective system of benefits for railroad 
workers to meet the hazards of industrial diseases and railroad accidents. There is no federal 
system and employees engaged in interstate commerce are not covered by the several state 
workmen's compensation acts. The establishment of adequate protection should not be further 
delayed, 


°See 5 NACCA L. J. 16 (1950). 
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for amending workmen’s compensation laws and the Liability Act. To evaluate 
these divergent proposals and to chart a valid course in a field full of pitfalls, an 
examination of compensation fundamentals is needed.’ Let us therefore review 
the tort-lability—workmen’s compensation controversy and consider how both types 
of law are meeting their basic problems—how they establish eligibility for compensa- 
tion, how they are enforced and administered, and how adequate and equitable are 
their awards. 
I 

Tue RUNNING Barrie Between ‘Tort Liapitiry anpD WorKMEN'S COMPENSATION 

The common origin of both systems of compensation was the establishment of 
a definite employer responsibility for damages to his servant. It meant a great 
advance in the status of the employee—the introduction of at least a theoretical 
equality between employer and employee—and was the prerequisite for any equitable 
approach to compensation. A double standard in the penalties of master and 
servant for torts to the other had been the rule in antiquity.” A slave could be 


9 


tortured and even put to death at the discretion of the master.’ Plato proposed 


to quit the master of the homicide of his slave if he merely underwent purification.’ 


Early common law appears to have been far more concerned with the master’s lia 
bility for damage done by a servant to others than with damage to the servant or 
slave.'' Obscurity clouds the exact origins of tort liability compensation,'* pre 
sumably because of the prevailing illiteracy of one of the parties, while the other 
probably had grounds for reticence. It is likely that the master may have been made 


liable for a more equitable redress of wrongful injuries to his servant in various 


countries. This development has been found in early Germanic law,"* it may also 


have occurred under the Roman Empire as plebeian grievances were more forcefully 
asserted. It is clear that this doctrine found its way into English common law and 
was subsequently brought over to this country." 

Pre-industrial compensation under the common law was not cailed into intensive 
application nor were its results well enough known to be evaluated. With the 
Industrial Revolution, however, as work injuries became commonplace, especially 
on the railroads, the common law was found wanting. It was not enough to pre 
scribe equitable principles in adversary actions against the employer. As Marshall 


This need was recognized by President Hill of the International Association of Industrial Acccident 
Boards and Commissions who recommended an international conference on the revision of workmen's 
compensation laws in his presidential address to the 1951 convention of the Association. The recom 
mendation was adopted. In WorkMEN’s CoMpEeNsaTiON Prositems, U.S. Bureau or Lanorn STANDARDS 
Butt. No. 156, 8, t8o0 (1952) 

*See Tut Hory Bistr, Exodus 21: 20, 21 

* Por a discussion of this point see 2 James Kent, COMMENTARIFS ON AMERICAN Law c. 32, at 260 
(7th ed ssi) 

IX Laws 865: in DiaLocurs of Paro 611 (Jowett transl.). 

"See KENT, op. cit. supra note g, at 279. 

*? Anviur Larson, THe Law or WorKkMEN's COMPENSATION 24 (1952) 
7d. at 23 


“7d. at 25: Wartrer F. Dopp, ApMINisrRATION OF WorKMEN'S COMPENSATION ¢. I (1936) 
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Dawson has commented; “The Bible speaks of a lion and a lamb lying down 
together, The passage does not say ‘side by side’ so there is the possibility that one 
of them may have been inside the other.”’® To equalize the inherent disadvantages 
experienced by the disabled in bringing legal action against the employer, admin- 
istrative and enforcement procedures were needed to help them secure their remedy 
under the law and to insure the availability of awards where due. Quite the reverse 
occurred, however, as special barriers were erected in nineteenth century England 
and America which insulated the employer against liability. In all probability the 
full implications of the equitable principles that had been adopted earlier were in 
advance of the actual mores of the time. “The three wicked sisters of the common 
law”'’—the fellow-servant, assumption-of-risk, and contributory-negligence defenses 
—were one-sided ground rules for the contest between master and servant which 
reflect poignantly the underprivileged status of the early industrial worker. 

The next great advance was the rise of workmen's compensation. Born in a 
period of unrest, it was one of a series of social reforms in Germany. Its siblings 
were sickness insurance," and old age and invalidity insurance.'* It acceptance 
throughout the world was rapid’® and overwhelming—by 56 countries abroad”° 
and by all 48 states, as well as most federal and territorial jurisdictions of the United 
States.“ A workmen's compensation law for employees of the Federal Government 
was approved on May 30, 1908,** one month after tort liability continued to be pre- 
scribed for railroad workers under the Liability Act. 

Workmen’s compensation was a much needed reform. In it, for the first time, 
society met the problem of actually assuring the remedy. Workers were generally 


required to give up their entitlement under the common law to restoration of full 


damages which included, at least in theory, the entire wage loss and other elements 
of indemnification, but was payable only if the employer was negligent. In return, 
every worker suffering an occupational disability was to be assured medical and 
restorative services and cash benefits to replace a major percentage of the loss of 
wages or of earning capacity. This is a modest standard of security against occupa- 
tional disabilities. Without it, to work in even the least hazardous employment is 
to assume economic risks that should not be required of any person. 


*® Dawson, Present Conditions of Workmen's Compensation Laws and Possible Changes, in Work 
MEN'S COMPENSATION Prosiems, U. S. Bureau or Lasor Sranparps Buti. No. 142 60, 66 (1951) 

*® ProsseR ON TorTS c. 12, at 520 (1941). 

*7 Enacted in 1883, the year before workmen's compensation was first adopted. 

i8 1889. 

*’ By the turn of the century, workmen's compensation had spread to Austria (1887, including 
Czechoslovakia), Norway (1894), Finland (1895), Great Britain (1897, including Ireland), Italy, Den- 
mark, and France (1898). By 1908, when the Federal Liability Act was passed, workmen's compensa 
tion had also been adopted by New Zealand (1900), Sweden and The Netherlands (1901), Luxembourg 
(1902), Belgium and Russia (1903, including Latvia, Lithuania, and Estonia), Guatemala (1906), and 
Hungary (1907). 

*" SoctaL Security LeoisLaTion ‘THrouGHouT THE WorLp, Social Sucurrry ADMINISTRATION, D1 
VISION OF RESEARCH AND Statistics, Bureau Rep. No. 16 4, 106-141 (1949). 

*? Alaska, Hawaii, Puerto Rico, District of Columbia, U. §. Civil Employees, Longshoremen, and 
Harbor Workers. 


22 


35 Srar. 556 (1908). 
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For the doubly hazardous railroad industry** a different course was chosen—to re- 
form the common law by abrogating or modifying the employers’ defenses—an ap- 
proach copied from England’s short-lived employers’ liability act which had been 
abandoned in 1897.** In effect, the liability act attempted to reverse partially, Lord 
Abinger and Justice Lemuel Shaw in Priestly v. Fowler*? and Farwell v. Boston & 
Worcester Railway." Looking specifically at the steam railways, Congress recognized 
the anachronism of the fellow servant rule conceived by Lord Abinger on the basis of 
a master’s relations to his “harness-maker,” “coachman,” “footman,” “chambermaid,” 
and the like.*? It gave belated recognition to the complex, corporate nature of rail- 
ways in abolishing this rule, through which employers had escaped liability by 
assigning the blame for the proximate causation of the injury to another employee.** 
It modified the palpably inequitable doctrine of contributory negligence so that it 
no longer bars recovery but reduces damages in proportion to the negligence at- 
tributable to the employee.” The Act, however, retained the ancient penalty basis 
of the employer's responsibility for damages; the ground on which an injured em- 
ployee or a personal representative on behalf of his survivors must seek to recover 
damages is the common law rule of negligence. 

It would have been naive to expect that an equitable basis for compensation 
would result from the mitigation of the special employer defenses while the inherent 
advantages of master over servant were permitted to remain unmodified, The three 
wicked sisters were themselves symptoms of the inherent inequalities, not their 
cause.*” Despite the statutory reforms which make up the Liability Act, negligence 
is not a proper basis for compensation. Its nebulous meaning; the denial of re- 
covery where the employer cannot be proved negligent; and the reduction in com- 
pensation where the employee was partly to blame, do not give covered workers the 
security that a remedy will be theirs if injured. In addition, the Act’s administra- 
tion usually through individual bargaining out of court—an unsupervised contest be 


tween unequal parties; the uncertain and capricious allocation of awards, with 


prodigal rewards for a few, negligible amounts to many, and inadequate indemni- 


fication for the majority; the long, anxiety-laden delays in settlement; the diversion 
of large amounts for litigation expenses; the focus on a release of liability rather 
than a proper remedy; the almost total neglect of rehabilitation as a process not 

*° The severity rate of railroad employee injuries was found to be twice that of all manufacturing 
in 1938-40. See Ramroap RetTiREMENT Boarp, Work INJURIES IN THE RatLRoAD INDUsTRY, 1938-40 59 
(1947). This two-volume study will be referred to hereinafter as Work INyurtes 

24 See Warrer F. Dopp, ADMINISTRATION OF WORKMEN'S COMPENSATION 16, 17 (1936). 

783M. & W. 1, 150 Eng. Rep. 1030 (Ex. 1837). E. H. Downey, in Hisrory or Work Accipent 
INDEMNITY IN lowa 239 (1912) commented on Lord Abinger’s opinion: “Had the learned and antiquated 
factories or steam railways then flourishing all about him, his 


Lord drawn his analogies from the 
this quotation to 


arguments might have seemed less conclusive even to himself.” 1 am indebted for 
Dopp, op. cit. supra note 24, at § 

20 5 Metc. 49 (Mass. 1842) 

27 See Dopp, op. at. supra note 24, at 4, 5 
&), as amended, 45 U. S. C. §§51-52 (1946) 


a6 Srat. 65, S81 (10 


2° 1d. at §3 
The metaphor recalls the 
Macbeth’s ambition 


three witches of Macbeth who likewise were symptoms, not causes, of 
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originally contemplated in the principle of damages; do not exhaust the deep-seated 
deficiencies which disqualify the Liability Act as a proper method of compensation. 

Workmen's compensation brought immediate gains but, in time, a different set 
ot deficiencies. Progress has been made toward an orderly handling of the problem 


and payment has been made relatively certain, reliable, and prompt. The central 


concept of workmen’s compensation has been one of social responsibility and it has 
led to the beginnings of a rehabilitation program of great potential value. But the 
gains are soon exhausted. Little has been done to keep alive the vision and high 
purpose which animated the rise of compensation laws. A harmful rigidity and 
restrictiveness have taken over, as the arena in which bargaining for compensation 
occurs was switched to the state legislatures where there has been no dearth of 
spiritual heirs to Lord Abinger. Unduly low levels of compensation, rigid dollar 
maximums, improper duration maximums, unwarranted exclusions, and even ab- 
surdities have contributed to their present decline.*! No attempt should be made 
to belittle the shortcomings of many state compensation laws. ‘To do so in the 
spirit of controversy would oversimplify the issues and obscure perhaps the principal 
reason Why railroad workers today do not have a workmen's compensation law 
their belief that they would not have fared any better. Actually, it is far from cer- 
tain that the railroads are repaying an appreciably greater percentage of work injury 
losses than other employers under workmen's compensation. Defective state laws, 
moreover, are not the necessary alternative to the FELA, nor are their present short- 
comings inherent features of workmen’s compensation, Certainly this belief could 
not be held in the face of a proper workmen’s compensation law which would not 
only increase substantially the total amount of compensation to railroad workers, 
but distribute it far more equitably. Nevertheless, while this argument does not 
actually support the FELA, it effectively discourages the search for alternatives. 

How much longer railroad workers can afford to accept dubious “proofs” that 
they are better off** in lieu of a sound compensation system remains to be seen. The 
entire field of compensation has long been enveloped in neglect, indifference, and 
apathy. Railroad workers face two problems where other workers face one. Both 
need a substantial increase in compensation; in addition, the railroad workers need 
the assurance that every worker will receive an equitable remedy, an assurance that 
can come only from an affirmation and strengthening of workmen's compensation 
and the abandonment of negligence as the basis for compensation. 

II 
Basis FoR COMPENSATION 
A. Negligence 
Once the doctrine that industry should insure the safety of all employees 


"For a more complete discussion of the inadequacies of state workmen's compensation, sce Pollack, 
Labor Looks at Workmen's Compensation, in WorRKMEN's CoMPENSATION ProsLtems, U. S. Bureau ot 


Lasor Stanparps Butt. No. 156 140-157 (1952) 
* See Richter and Forer, Federal Employers’ Liability Act—A Real Compensatory Law for Railroad 


Workers, 36 Cornece L. QO. 203 (1951) 
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gained currency, it was bound to confute the more restrictive notion that the em 
ployer’s responsibility should be confined to injuries caused by his negligence. Sup 
porters of the Liability Act rarely claim that negligence is a proper basis for com 
pensation. Instead, they contend that a “new trend” is developing under the 
FELA under which negligence is being construed more liberally as a result of the 
depersonalization of negligence, effective use of the doctrine of res tpsa loguitur, 
de-emphasis of proximate cause, abandonment of assumption of risk, a tendency 


to upset untairly secured releases or compromises, and the like, resulting in a form 


of enterprise liability approaching a state of negligence without fault.** 


Such claims must be carefully appraised. At the outset, it should be pointed out 
that except for the abandonment of assumption of risk, these claims are not new. 
At least as early as 1905, very soon after the fellow servant defense was abolished 
in some state jurisdictions, it was claimed that “the mere proof of a collision would 
raise the presumption, in the absence of other explanation, that the injury was due 
to a breach of duty owing to the plainuff and his right to recover would be the 
same as if he had been a passenger.”“* This reform had still to be won in 1938-40, 
the period investigated by the Railroad Retirement Board. The same can be said 
for the other claimed trends. As evidence that these “new trends” had culminated 
in a satisfactory act, one author claims: “When the 1939 amendment to the km- 
ployers’ Liability Act was adopted, the railroad brotherhoods testified that the 
amendment met their needs and that they were satisfied with it.°° The FELA 
could not by any conceivable standard have been regarded as satisfactory in 1939. 
The Railroad Retirement Board’s investigation leaves no possible doubt as to the 
state of the FELA at that time. 

Some modifications in the meaning of negligence were, of course, inevitable. 
Viewed as a personal dereliction of duty, employer negligence would soon have 
become utterly meaningless. Obviously, the carrier’s duty to its employees had to be 
re-defined in institutional rather than personal terms. Likewise, a narrow construc- 
tion of proximate cause had to be modified as large scale operations made it increas 
ingly difheult to trace and quantify the respective negligence of master and servant 
with respect to each injury. Also, the doctrine of compensation regardless of fault 
was bound to have some impact even on practices under negligence-oriented law. 
But the carrier's responsibility under the FELA has always been limited to the exer 
cise of ordinary care and prudence to provide a safe working place and safe tools 
and appliances. From the beginning, the Supreme Court has stressed that the em 


ployer is no guarantor of the employee's safety beyond the exercise of due care and 
37 

prudence. 

® Id. at 231 

®* Arnert A. Furenzwric, NecuGence Wrrnour Faurr (19st) 


1 Tomas G. Sureman ano Amasa A. Revetenp, A Trears 
(1q13) 

*See Richter and Forer, supra note 32, at 233 and n.11g. It would appear from the citation that 
road brotherhoods approved on! specific amendments, not the entire act as such 


"' Seaboard Air Line Ry. v. Horton, 23 ). $. 492 (1914) 
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It is this interpretation of negligence which demonstrates the futility of the 
attempt made in 1939 to eliminate by legislation the assumption of risk defense. 
The Supreme Court in Tiller v. Atlantic Coast Line Ry.* has stated that the 1939 
amendment was intended to release “the employee from the burden of assumption 
of risk by whatever name it is called. The result . . . required cases tried under 
the Federal Act to be handled as though no doctrine of assumption of risk had 
ever existed... .” 

Despite the amendment and this forceful language, doubt still remains as to 
whether recovery in full is possible under conditions in which this defense used to 
be pleaded. Assumption of risk is readily transformed into a denial of negligence 
on the ground that the risk is one normally incident to the occupation—especially 
in those cases where the management followed a traditional method of operation 
well known to employees. Reports received by the Railroad Retirement Board 
covering the periods preceding and following the amendment clearly indicate this 
tendency to convert assumption of risk into a denial of negligence.** Assumed 
risk can also be construed as contributory negligence; although, for example, the 
employee’s continuing in employment despite knowledge of employer negligence 
can no longer be called assumption of risk, it may be regarded as contributory neg- 
ligence and recovery would be impaired only through the operation of the compara 
tive negligence rule. 

An employer is thus without fault under the FELA if he follows general prac 
tices and safety standards in the industry. He is not required to eliminate unsafe 


working conditions or introduce new safety devices if the conditions of work 


and equipment are no worse than those which prevail in the industry. It is not 
enough to issue a proclamation that the assumption of risk plea will no longer be 


heeded. Its complete abolition evidently awaits the abandonment of negligence. 


The meaning of negligence, always nebulous, has, to say the least, become 
confused and supporters of the FELA are taking advantage of this confusion to 
claim sweeping reforms. At times they have gone so far as to assert that employer 
negligence can be established in virtually every injury,*® although this is not con- 
firmed by established fact. 

Every study of payments under the FELA has brought to light a considerable 


$318 U. S. 54 (1943). 
5° > Work INyuRIES, Op. cif. supra note 23, at Table E-5. 

*"S. C. Lush, former manager of the Brotherhood of Railroad Trainmen Legal Aid Department, 
illustrates this point in an address: 
I have been connected with . . . the Legal Aid Department for over 25 years and I am, there 

fore, in a position to speak to you in regard to the number of employees in train and yard 
service who are injured as a result of the fault of the railroad company. 1 think we can 
safely say that gg percent of the injured men I have heard of were injured through the 
fault of the railroad company and that the company was legally liable, if you were able to 
establish those facts. The Railroad Trainman, Jan 1947, p. 9 
Efforts by the Brotherhood of Railroad Trainmen to increase the rev:2w of cases by establishing a legal 
aid bureau, with attorney fees restricted to a below-average percentage of the award, appear to have 
had only partial success in increasing resort to attorneys by its members but no appreciable effect 
in increasing the per cent of cases brought to or adjudicated by the courts, according to an unpublished 


survey made by the author in connection with the Work INyurres report. 
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number of cases in which employer responsibility was not established, as indicated 


by settlement without payment or for a negligible amount."' True, the most recent 


data relate to settlements made over a decade ago but these payment patterns are so 
deeply imbedded in liability practice and have prevailed for so long a time, that it 


is inconceivable that they have become obsolete even with a rise in the general level 
of payment. Taking first the ultimate in severity of injury, those resulting in death, 
out of a total of 526 fatal injuries in which the employee was survived by a widow 
and/or children in as many as 19 cases no payment at all was made—all of them 
“settled” under the Liability Acts. Another 16 families received only a burial allow 
ance of $500 or less, and scarcely more tangible was the railroad admission of liability 
to another 45 families who received only $501 to $1,000.4" A similar recital could 
be repeated for every type of disability. To be aware of this record makes it 
difficult to accept unsupported assertions or speculations that railroads are insuring 
all of their employees under the Liability Act. 

Justice Black, delivering the opinion of the Supreme Court in Wilkerson vw. 


McCarthy, issued a much needed reminder: 


There are some who think that recent decisions of this Court which have required sub 
mission of negligence questions to a jury make, “for all practical purposes, a railroad an 
insurer of its employees”... This assumption . . . is inadmissible. Its rests on another 
assumption, this one unarticulated, that juries will invariably decide negligence questions 


against railroads. This is contrary to fact... . 


Finally, to dispel any illusions that the negligence-motivated system of compen 


sation has been successfully overhauled, we have the forceful statement by Justice 
Frankfurter in 1949: 


The difficulties in these cases [suits under the Federal Employers’ Liability Act] derive 
largely from the outmoded concept of “negligence” as a working principle for the adjust- 
ments of injuries inevitable under the technological circumstances of modern industry. 
This cruel and wasteful mode of dealing with industrial injuries has long been displaced 
in industry generally by the insurance principle that underlies workmen’s compensation 
laws. For reasons that hardly reflect due regard for the interests of railroad employees, 
“negligence” remains the basis of liability for injuries to them. It is, of course, the duty 
of courts to enforce the Federal Employers’ Liability Act, however outmoded and unjust 
in operation it may be. But so long as negligence rather than workmen’s compensation 
is the basis of recovery, just so long will suits under the Federal Employers’ Liability Act 
lead to conflicting opinions about “fault” and “proximate cause.” The law reports are 
ful! of unedifying proof of these conflicting views, and that too by judges who seek con 
scientiously to perform their duty by neither leaving everything to a jury nor, on the other 
hand, turning the Federal Employers’ Liability Act into a workmen's compensation law. 

*' Reporr or THE (SUTHERLAND) Emp oyers’ Liapitiry AND Workmen's COMPENSATION COMMIS 
sION, SEN. Doc. No, 338, 62d Cong., 2d Sess. (1912). Cosr or RatLroap AccipENTs, 1932, SEN. Doe 
No. 68, 74th Cong., 1st Sess. (1936). Work Injuries, op. cit. supra note 23. 

*2 > Work Injuries, op. cit. supra note 23, at Table C-14. 

“9 336 U. S. 53, 61-62 (1949) 

** Id. at 65-66. 
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B. Insurance 

As a standard for entitlement to protection, the superiority of workmen's com- 
pensation over the FELA would normally be beyond dispute. While the FELA 
requires an assessment of liability to be made in each injury and expressly excludes 
cases determined or believed to be non-negligent, workmen's compensation en- 
deavors to offer “sure and certain relief." 
In practice, however, the difference between the two approaches, though con- 
The usual dual test of compensability—covering 


siderable, is far from absolute. 
*48__has been made unduly 


injuries “arising out of and in the course of employment 


rigid. It has often been interpreted too narrowly, barring disabilities which were 


employment-originated by reasonable standards (although at other times it has been 
construed with such looseness as to invite the despair of those who value an orderly 
approach to compensation). To obviate the early constitutional objections to a com- 
pulsory law, many compensation laws permit employers to choose whether or not 
they wish to come under the law; in at least 26 states the present workmen’s com- 


pensation laws are elective.** Occupational disease has not been adequately covered 


in a number of states. Disease coverage has been approached fearfully and_ re 


luctantly, without proper recognition that occupational disease has an equal claim 


to compensability with that of any other occupational injury. Five states do not 


cover occupational diseases at all and one state covers only silicosis.” Seventeen 


states” cover only lists of specified diseases, although such lists are often out of 


date or exclude arbitrarily diseases which arise out of employment. The require 


ment of violent trauma has resulted in failure to cover cases in which personal 


injury was sustained without a history of specific incident or violent: accident. 


There has also been a continuation or resurgence of negligence concepts under 
workmen's compensation. Misconduct, vestiges of employer or employee fault, 
have occasionally been retained or re-introduced as barriers to recovery or calling 
for special penalties. 

If workmen's compensation has offered something less than a magic portal to 
compensability, it has expanded greatly the entitlement to compensation. In con- 
trast to the complete denials of a remedy under the FELA, the Railroad Retirement 


Board did not find a single case of a widow or child or permanently and totally 
disabled worker dismissed without payment under workmen’s compensation laws."! 
** Washington Workmen's Compensation Act, Wasa. Rev. Star. Ann. §7673 (1932). 
*6 See Samutt B. Horoviry, INjukY anp Deatin UNprR WorkMEN’s ComMPENSATION Laws 93-182 
(1944). 

*? Alabama, Colorado, Connecticut, Florida, Georgia, Indiana, lowa, Kansas, 
Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, North Carolina, Oregon, Pennsy! 
vania, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Vermont, West Virginia. This 
loyee elections and numerous elective 


Louisiana, Maine, 


hsting refers primarily to election by employers. It excludes em; 
provisions affecting exempted employers and employments. 

*" Kansas, Louisiana, Mississippi, Oklahoma, and Wyoming 

** Alabama 

8 . , 

® Arizona, Colorado, Georgia, Idaho, Iowa, Kentucky 
New Mexico, North Carolina, Pennsylvania, South Dakota, Tennessee, Texas, anc 


*!y Work INJURIES, Op. cit, stipra note 23, at Tables C-15, C-19 


Maine, Maryland, Montana, New Hampshire, 
1 Virginia. 
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Moreover, on the basis of present experience few obstacles, either in the matter of 
legal draftsmanship or administrative technique, would stand in the way of pro- 


viding for a sure and certain remedy for railroad workers under a workmen's com 
pensation law specifically designed for them. 
Ill 
ENFORCEMENT 
A. Under the FELA 


Regarded historically, it was perhaps natural for the FELA to have retained the 
methods of enforcement that had been employed by the common law. From the 
standpoint of social policy this was a major mistake. The administrative and pro 
cedural shortcomings of common law compensation were by far its most grievous 
fault. Yet the framers of the FELA addressed themselves to a few reforms in the 
entitlement provisions and left the procedure essentially unchanged.” 

Although the administrative shortcomings of the FELA have been described 
before™ they have received so little recognition as to warrant restatement. 

The liability law is little more than a broad statement of principles whose ap 
plication to specific injuries is often very remote. The only agency empowered to 
enforce the respective rights of employer and employee is the court. Resort to the 
courts, however, is beset with so many barriers for the employee and pitfalls for 
the carrier that it is avoided wherever possible.** 

Employees are afraid to “start trouble” with the employer. They fear in a man 
ner against which legal,”* contractual” and verbal? assurances are evidently of little 
avail, that filing suit or even hiring an attorney might jeopardize job tenure for 
themselves or for other family members; and fellow employees who may be wit- 


nesses may share the same concern. Moreover, anxiety over future employment is 


likely to be almost always present where return to the same job is no longer possible 


and the employee hopes to secure a lighter job** from the employer. 


*® The only provisions of the Act bearing on its enforcement are that an injured employee or survivor 
may bring action in a federal or state court within three years from the date of injury, 35 Star. 65 


(1908) at §6. The Act, however, voids any contract, rule, regulation or device whose purpose is to 
liability under the law. Id. at §5. Such a rule or device 


enable the carrier to exempt himself from 
n furnishing information to an interested party as 


etc., may not be used to prevent an employee froi 
to the facts incident to the injury or to the death of a fellow employee. Id. at $10 

83 See 1 Work INJURIES, op. cit. supra Note 23, c. 4, at 35; Pollack, supra note 4, at 24 
ERLAND CoMMISSION REPORT, Of. cit. supra note 41, at 87. 

“For a full discussion of this problem, see 1 Worx INyuries, of. cit. supra note 23, c. 4. 


; and Suru 


*See note 52, supra 
ness ' 
Under collective bargaining contracts < 
See also note 58, infra. 


"See, for example, 


in employee may not be dismissed except for good cause 


Are You Afraid of the Claim Agent”, The Railroad Trainman, Oct. 1943, p. 364 
reprinted by request, January 1946, p. 14. Despite the many assurances and safeguards, the Railroad 
Retirement Board found that according to the accounts of injured employees the belief that to bring 
a claim to court is to invite dismissal was widespread and that such threats were used in dissuading 
Moreover, confirmation that actual practice justified 


employees from filing suit or engaging an attorney 
such fears was demonstrated statistically in an analysis of actual returns to work in relation to whether 
an attorney had been hired or the case entered in court. See 1 Work Injurirs, op. ct. supra note 24, 


at 37 
58 ’ 
Collective bargaining contracts usually protect the worker's right to return to the same job but do 
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As the injured employee may have to rely on the settlement as the major source 
of income for life, he is also bound to be reluctant to surrender one fourth or one 
third—and in one out of eight non-fatal cases, half or more®*—of his settlement to 
an attorney and to reconcile himself moreover to the augmented delay involved in 
litigation.®” 

Only a small number of claims are negotiated by attorneys on behalf of the 
claimant™! or are brought to court. Even where suit is filed, in the majority of 
cases, the claim is settled long before court action is completed. Only 16 per cent 
of the permanent total, 8 per cent of the fatal, and 4 per cent of the major permanent 
partial-disability claims are actually adjudicated by the courts. For claims arising 
from less severe injuries, courts pass judgment on considerably less than one per 
cent."? 

In one sense it is not feasible for the courts to deal with more than a minute 
fraction of work-injury claims. On the other hand, because of the broad language 
used in the Liability Act, it is not conceivable that it can be properly administered 
except by a body of impartial men versed in the fine points of the law and skilled 
in the careful sifting and analysis of evidence. 

The great majority of severe injury claims and practically all minor cases are 
settled by a bargaining process far removed in spirit from the few brief paragraphs 
which make up the Liability Act. The injured employee usually acts alone or 
occasionally is assisted by a trade union agent; the railroad on the other hand is 
represented by an attorney well versed in the Jaw and in the fine art of adjusting 
claims by a skillful combination of threat, persuasion, and pressure. While the 
employee conceives of his case individually and, as a result of interrupted or severed 
income, is often hard put to maintain his family until the case is settled, the railroad 
claim department approaches the claim in the light of the well defined procedure 
which is its business and has vastly greater resources with which to process its case. 


Usually a series of offers is made, each coupled with pressure to secure its ac- 


ceptance, each tendered as the very last one that will be made—presumably strain 


not assure entitlement to a lighter job when he is unable to fulfill the requirements of the job to which his 
In the railroad industry this problem may be compounded by the possible need 


Thus when 


seniority entitles him 
to cross union lines to secure a job that the handicapped employee may be able to perform. 
the worker thinks about a lighter job he often feels it to be advisable to take a “cooperative 


* attitude 
in dealing with the employer. 

*? + Work INyuRIES, op. cit, supra note 23, at 39-42. 

°° Id. at 1§2-155. The results showed that an employee with a major permanent partial impairment 
stands a better than even chance of settling his claim within 6 months if he does not go to court or 
hire an attorney. If he files suit, however, the probability is only one in four that the claim will be 
closed within a half year; in two out of five cases it will still be unsettled at the end of a year. Employees 
do not hire counsel in four out of five cases, until! they have received an initial offer which they regard 
as too little to offer hope of a satisfactory settlement. On the average they wait from 5 to 9 months 


before hiring an attorney. 

* Id. at 44. 

"Id. at 45. These specific percentages are cited from the findings of the Railroad Retirement Board's 
investigation, but the fact that courts adjudicate only a negligible fraction of the claims has been true 
Act as shown by the findings of the Sutherland Commission 


ever since the inception of the Liability 
See note 41, supra 


Report and the study made by the Federal Coordinator of Transportation. 
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ing the bounds of generosity—and with the proviso that it must be accepted within 
a specified time or it will be withdrawn. 

The workings of the bargaining process are revealed by a typical case cited 
in the Railroad Retirement Board’s report Work Injuries in the Railroad Industry:™ 


A carman [was] fatally injured in the employ of a large western road in November, 
1939. He left a widow aged 61, a daughter aged 15 and a son aged 21. The case was 
not settled until July, 1940, when $5,000 was paid. In the meantime, the following 
offers were made by the road: $1,000 in the middle of December, 1939; $2,000 tive days 
later; $3,000 in February, 1940; $4,000 in April, 1940 and finally $5,000 in July, 1940. 


A question naturally arises as to the reason for beginning with an offer of 
$1,000 if a liability to the extent of $5,000 was finally admitted. The Retirement 


Board went on to say: 


The man died within a few hours of the accident, and the first offer was made about a 
month after that; a period long enough for the company to have established the cir 
cumstances under which the accident occurred, the number and age of surviving de 
pendents, and all the other factors relevant to the determination of the correct amount 
due. Another question is equally pertinent: What would have happened if the widow, 
in need of funds and distraught by the sudden misfortune, had accepted the first offer 
or, for that matter, any of the intermediate offers? If $s,o00 1s the proper payment, then 
anything less than that would have deprived the survivors of what was, in effect, a debt 
owed them. And finally, how much larger would the payment have been if the widow 


had wished to hold out longer and could have done so? 


Promptness of payment is an early casualty in this kind of negotiations. Under 
the circumstances, a prompt settlement is likely to be made at the risk of an in- 
suficient award. On the other hand, in a period of interrupted income, uncertainty, 
and anxiety about the future, the employee is in no position to prolong the outcome 
unduly and delay is, in fact, a more potent weapon in the hands of the claim agent.** 
The Railroad Retirement Board found that nearly halt of the more seriously in 
jured employees had to wait more than half a year before they received any pay 
ment at all under the Liability Act and many waited two or three years." 

The administrative costs of such a compensation system are excessive,”” amounting 


to 26 per cent of the gross cash payments to the injured and their families and 29 


per cent of the net cash payments. Most of this expenditure, while understandable 


within the framework of the liability system, is actually duplication and waste. 
The ultimate administrative deficiency of the Liability Act is to be seen in the 


®3 + Work INJURIES, Of. cif. supra note 23, at 48-49 

** Employees interviewed by the Railroad Retrement Board were quite outspoken about the adverse 
effects of delay on their claim One worker who received a rather generous settlement (having raised 
the payment in the course of bargaining from an initial offer of only $50 tive months alter the injury, 
to an offer of $550 three months later, and finally $1,500 after another three months), commented that 
the settlement was well within the bounds of decency but added that he would have regarded it as 
more than fair if the $1,500 offer had been made at the start, instead of “prolonging the case and trying 
to starve me out.” 

®5 > Work Injuries, op. cit. supra note ; 

** rd. at 18 This remains true despit onard and Mehr Study, infra, note 71 
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pattern of payments. The threat of exceedingly large awards which are occasionally 
paid sets into motion countervailing forces to resist compensation, case by case, 
and thus generates a climate in which the jackpot is counterbalanced by numerous 
cheap releases at the expense of the uninformed, the unprotected, and the unlucky. 
This is, of course, the reason for beginning with a $1,000 offer in a case that might 
be settled for $5,000 and might conceivably run to $100,000. In such an atmosphere, 
the possibility of a sound policy toward the problem is perhaps hopelessly lost. 
8. Under Workmen’s Compensation 

It would be too much to expect workmen's compensation to have overcome com 
pletely these administrative and procedural shortcomings. In the first place, com- 
pensation under these laws continues to be determined by a bargaining process, 
although it is collective rather than individual; public rather than private; and is pre- 
sumably settled in advance of the injury rather than when the employee is hurt. Po- 
litical bargaining can easily become too detached in spirit and method to do justice 
to the disabled. And there are lobbies in the state capitols who can quell with great 
effectiveness any moves to provide a more adequate remedy. In a political setting 
the rationale of workmen's compensation often becomes hazy and the benefits which 
emerge may resemble public assistance rather than an acknowledged right derived 
from employment. Looking at the statutory benefit maximums of many state laws 
one is tempted to join in the common feeling that no jury would be likely to award 
the penurious compensation which many state legislatures have written into law. 

Court administration still exists in five states.°7 Most states provide for the 
settlement of claims by agreement between the employer and employee with varying 
degrees of responsibility assigned to the administering agency to approve or review 
their conformity to the provisions of the law. 

One of the most serious deficiencies of several workmen’s compensation laws has 
been a failure to live up to the original intention to make payments virtually auto- 
matic so that the volume of litigation would be negligible and claimants would 
normally not need representation. Instead procedures have become increasingly 
legalistic and litigious. 

On the other hand, it would have been inconceivable for workmen's compensation 


laws, designed particularly to overcome the administrative evils of common law 


procedure, not to have made very material progress. Administrative reforms 


under workmen's compensation have, on the whole, been tremendous. When an 
employee is injured there is far less pressure on him for a quick release of liability 
during the period of convalescence. Instead, he has reasonable assurance that he 
will be compensated and payments in fact generally do begin promptly.** The 

®7 Alabama, Louisiana, New Mexico, Tennessee, and Wyoming 

*§ The Railroad Retirement Board found, for example, that in one fifth 6f the major permanent partial 
disabilities, payments under workmen's compensation laws began within 2 weeks, and in more than 
half of the cases, within a month. By 6 months almost nine-tenths of the employees suffering from 
this complex type of disability had received compensation. 1 Work Injuries, of. cif. supra note 22, 


Table 38, at 151. 
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employee has far more assurance that the award will, within the conditions fixed by 
the law, properly reflect the extent of his injury, objectively determined; and that con 
sequences of the injury that may emerge later will be compensated. 

In most states the administrative agency either initiates the award or it must ap 
prove all settlements, although approval is often perfunctory. Only in 8 states"? is 
the agency's review restricted to disputed cases and in another 3 it may either 
investigate agreements or exercise a veto power at its discretion.” 

Superior administration is the rule under workmen's compensation, although 
there is vast room for improvement. In some jurisdictions, exemplary administra 
tion, virtually litigation-free, is not “a vanished dream’*' but a well established 
reality. 


IV 
PAYMENTS 
A. Under the FELA 
The manner of payment under the FELA has been characterized as a “lottery.”7? 


** Arkansas, Colorado, District of Columbia, [linois, Michigan, Mississippi, Montana, and New Hamp 
shire. This listing 1s based on an interpretation of the statutory 


i Provisions Actual admiunistr itive 


practices often differ from the statut 

7° Florida, South Dakota, and Wisconsin 

™ See Richter and Forer, supra note 32, at 225 Administrative es and costs under the 
Liability Act and workmen's compensation are coming under increasing re Onginally workmen's 
compensation laws were intended to Eliminat in th 1 ents to unnecessary lawyers, 
witnesses and casualty corporations and the From 
Firsr ANNUAL Report OF THE COMPENSATION NDUSTTUAL 
INSURANCE DepaRTMENT 6 (1912) 


This objective has almost been fully achieved + 
| 


is quoted from a letter from The Workmen's Compensation 
Because of the simplicity of the set-up of our compen 
nec iry that claimants require the assistance of attornes 
it has always been the general policy of our Clau 
jured workman directly rather than through anyone repres 
object, of course, to attorneys’ submitting material on behalf 
feel that it is cessal 
In cases of appeal we have noticed that claimants who disagree with th 
\ 


rdyucdicati 
Board appeal t cision made in their claims through their solicitor Having 
therefore, to the total number of claims filed with the Board, we would say that the 
where solicitors are hired by claimants to present their claims to the Board are infinitesimal 


The Bureau of Employees’ Compensation which administers the Federal Employees’ ¢ 


pensation 
Act reports that “the percentaye of cases in which counsel appears represents only a negliable portion 
of the total cases . counsel is usuall btained only in cases in which the claim may be 
the adjudication 1s otherwise unsatisfactory to the claimant.” (Letter.) 
On the other hand, the need for administrative reforms ] 


! 


under ne state ympensation 
cent stuc r the Costs of Administering Reparation for Work Injuries in Ilinois 
fessors ¢ land Mehr, University of Plinois (1952). See also, Conard, W 
It More etent than ity 


8 A. Be A ! ? Thi 


ministrati ‘ I ; Ci I Work INjurirs, op. cit. supra note 23, with « 
under the Hlinots 


rikmen’s Con 


iscertained directly by the authors of the study 


their staff While umant attorneys were infrequently emp! | 
1 | 


oyed under the Liability Act, the stud 
| ' 


asserts that the employed under the Hlinois law 15 per cent of 


non-fatal injuries There 1s some question as to the accuracy of these findings. Unfortunately 


tudy impli ready an acceptance of the high administrative costs under the FELA in making 


point that a poor! Iministered workmen's compensation law could conceivably cost even more 
administer 1OV er, <2 . mportant admonition for the faulty compensation laws 


‘ 1930) 
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A close investigation into the operation of this lottery yields significant insights into 
aspects of human motivation which account for the tolerance of a social measure 
that is unsatisfactory to most of the people with whom it deals, because it is especially 


generous to a few. There is also a fertile field for research into the effectiveness of 


vested interests in superseding sound social policy. 

The Liability Act does produce some prodigal awards.’* The large awards are 
well publicized. They have entered the nation’s folklore.”* They appeal to the 
gambling instincts of people who generally do not expect to become injured and 
would like to imagine themselves handsomely rewarded if injury should befall them. 
They are more appealing psychologically than even the identical amounts expressed 
as periodic payments and are understandably far more appealing than the limited 
and niggardly pensions provided under many workmen's compensation laws. 

However, the probability of obtaining a generous award under the FELA is 
small. For every winner there are many losers. Here is how actual payments were 
distributed in 1938-40, when every injury occurring in twelve alternate months was 
tabulated ; 

For fatal injuries where the worker was survived by a widow and/or children, 
payments ranged from more than $20,000 to nothing. In one out of 50 cases, the 
settlement amounted to ten or more years of full-time wages; but ten times more 
numerous were payments of less than one year’s wages.”° 

One worker who became permanently and totally disabled in the same period 
received $50,000, then the highest gross settlement before attorney fees and other 
expenses were repaid. Of 110 employees so disabled, nine were paid ten or more 
years of wages. At the same time, one employee who was also totally incapacitated 
for the rest of his life received nothing and thirteen received less than two years’ 
pay." 

Twenty-six employees lost an entire arm in the twelve-month period studied 
by the Railroad Retirement Board; three were paid less than one year’s wages, five 
from one to two years’, two from two to three years’, seven from three to four years’, 
and so forth up to one employee who received nine years’ pay.”* 

Variability and unpredictability of payment has been characteristic of railroad 

**See 5 NACCA L, J. 223-235 (1950) and subsequent issues for listings of Verdicts of Awards 
Exceeding $50,000. 

** Newspapers evidently regard it as newsworthy whenever a large award is paid to an injured 


railroad worker. On the other hand, the widows who settle their cases out of court for only three years 
of their husbands’ wages are not likely to issue press releases 
*® Cart SanpBuRG, in THe AMERICAN SoncnaG (1927) has several songs dealing with railroading. 
One is entitled Mama Have You Heard the News and speaks knowledgeably about the payments. The 
first verse begins with the utle and goes on: 
Daddy got killed on the C-B-and Q's 
Shut your eyes and hold your breatk, 
We'll all draw a pension upon papa’s death. 
The song combines an awareness of the availability of the pension with appropriate anxiety in “shut your 
eyes and hold your breath.” Id. at 368, 371. ‘ 
7° > Work Inyourirs, of. ct. supra note 23, Appendix C, Table C-16 
"1d. Appendix C, Table C-19 
ad. at 128 
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injury payments under the FELA from the beginning’ and of payments under 
most tort-liability-motivated systems of compensation.’ It is a natural consequence 
of the settlement procedures. 

With such a wide spectrum of payments, individual or selected payments lend 
themselves easily to misinterpretation or misrepresentation, What a typical rail- 
road worker can expect to receive if he should become injured is better indicated by 
the average payment for each type of disability, a significant measure of the over-all 
liberality of the system. One of the consistent characteristics of Liability Act pay- 
ments is that whenever averages are computed of all injuries or all settlements in a 
period, they turn out to be surprising or shockingly low. 

The average gross payment for a fatal injury in 1g08-10 was §1,222."' By 1932, 
2 and to $5,205 in 


the valuation of a railroad worker’s life had increased to $4,179, 
1938-40." The average net payment, after attorney fees were repaid, represented 


three years of wages in death cases in 1938-40, where the worker was survived by 
a widow and/or children. It was still the measure of compensation for the life of 
husband or father in an unpublished study made by the author of a sample of 
deaths in 1942-3. Although the average payment had by then increased to over 
7,000 it repaid only 2.7 years of the higher wages of the time. The inadequacy of 
three years of wages as the total compensation for the death of husband or father 
is obvious; the Liability Act restored only 27 per cent of the wage losses to the 
widows and children. 

For workers totally and permanently disabled for all employment the average 
payment was approximately $12,000," about six years of wages and a restoration of 
about 60 per cent of the wage losses.“© In permanent partial disabilities the pay- 
ments returned between one-third and one-half of the estimated loss of earning 
capacity™’ while in temporary total disabilities about 64 per cent of lost wages were 
repaid." 

In all, employees and survivors involved in injuries received less than $11,000,000 
in net cash payments after repaying attorneys, court costs, and other incidental 
expenses. They received less than 46 per cent of their wage losses®*® and certainly 
negligible consideration for pain and suffering, the loss of care and counsel of father 
and husband, and other elements that are supposed to be part of the damages pay- 
able under the Liability Act. 

B. Other Aspects of Payment 

The gambling table approach of the Liability Act is revealed by still another 
feature of its payments. The typical mode of payment is a single lump sum in 
return for a release of liability. Once the release is signed there is usually little 

'™ See note 41, supra. *° Dopp, op. cit. supra note 24, at 19-21 

© SUTHERLAND CoMMISSION REPORT, Of. cif. supra note 41; also note 82, infra. 

®2 Sen. Doc. No. 68, 74th Cong., rst Sess. 21 (1936) 

*8 > Work INJURIES, Op. cit. supra note 23, at 96 


** Id. at 107. Id. at 112. *° Id. at 120. *" Id. at 127 
** Id. at 129. *° Id. at 6. *° Ibid 
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chance to reopen cases in which the full extent of disability had been unknown or 
underestimated at the time of settlement. Nor is there any real concern over how 
effectively the money is used to replace the losses. Lump sums are often overesti- 
mated at the point of settlement; many persons are unaware of the small monthly an- 
nuity equivalent of a seemingly substantial sum.”' Moreover, the lump sum settle- 
ment in the hands of persons unaccustomed to holding and investing money leads to 
expenditures or investments that often do little to replace the lost income. Even be- 
fore the settlement can be disposed of, there is often an unexpected volume of ex- 


penses which must be repaid—attorney and court expenses; medical expenses and 


the cost of medical testimony; living expenses and debts accumulated while awaiting 
settlement; and others. The actual dispositions made of settlement payments as 
reported to the Railroad Retirement Board were not generally such as to offer a 
stable substitute for the loss of wages incurred in the severe and fatal injuries.®? 
Where the settlement was small there was little choice but to repay debts and live 
on the remainder. Even with larger settlements the funds available for investment 
were rather limited and in the brackets where business mortalities most frequently 
occur. Some of the investments were admittedly unwise and the possibility of 
misuse of these all-important funds is always present and serious. 

Another deficiency in the FELA approach to damages is that it does not concern 
itself with the rehabilitation of the disabled to gainful employment. There is great 
pressure on the worker to claim that he is unable to work in order to collect an 
adequate award; this is likely to be his attorney's advice. And there is a great temp 
tation on the part of the employer to induce the partially disabled employee to 
waive his rights to further employment, even at the expense of a larger cash 
award, rather than face the problem of retraining and re-employing him. Yet 
only through rehabilitation can the worker regain maximum chances for a happy 
and productive life. Statistical evidence is difficult to obtain, but the concensus of 
rehabilitation administrators as sampled by the author is that rehabilitation of in 
jured railroad workers is almost completely neglected.** This loss is probably not 
made up by any cash element in the FELA settlement and it takes more than just 
cash to provide for successful rehabilitation. 

C. ‘Trends and Comparisons 

There is little doubt that the passage of workmen's compensation laws brought 
about an immediate and substantial increase in payments over the awards that had 
been made under the common law."* Nor is there any doubt that for a number of 
years railroad workers received markedly less than their neighbors covered under 
workmen's compensation. Whether the restoration of losses under the FELA has, 


"* For example, $15,000 in cash awarded to a worker at age 35 1s normally equivalent to only $50 
monthly for the rest of his life if his life expectation was not impaired. This value is based on the 


1937 standard annuity table at 2') per cent interest 

*2 See 1 Work INJURIES, Op. cit. supra note 23, at 166-176 

*8T have checked with a number of rehabilitation authorities who have indicated that they rarely if 
ever have served railroad workers in their institutions 

** Dopp, op. cit. stipra note 24, at 744. 
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to this day, caught up with those under workmen's compensation, is problematical. 

Unfortunately, there are no adequate current compilations of Liability Act 
awards. The deficiency in information, coupled with a tendency on the part of its 
votaries to exaggerate awards under the Act,” leads to great confusion. The wage 
Accordingly, a 


losses caused by work injuries have almost trebled since 1940." 
corresponding increase in benefits under the Liability Act would mean no relative 
improvement at all in the extent to which wage losses are now restored and an 
increase of greater order would not necessarily indicate that adequacy has been 
reached. Obviously, tremendous increases in the dollar amounts of payment can be 
cited, particularly in individual cases. ‘The only valid measure, however, is to con 
sider all payments. Since 1946, the Railroad Retirement Board has been directed 
by Congress to “conduct research projects, investigations, and studies with respect 
to the cause, care. and prevention of, and benefits for, accidents and disabilities .. "7 
but it has not collected any further information on this subject. The only available 
information is from accounts maintained by the Interstate Commerce Commission 
which are used later as the basis for estimates in this article. 

In 1938-40, railroads were paying annually an average of $17,690,000 for cash 
benefits, medical, administrative and all other costs related to compensation; a gross 
outlay of 0.86 per cent of payroll. Employers covered under state workmen’s com 


pensation laws were paying over one per cent of payroll, as their total outlay in 


°* At least one major error must be corrected in the article defending the FELA by Richter and Fores 
Speaking of the Railroad Board's study this article says (36 Cornett L. Q. at 224) 
641 cases of fatal injuries to railroad workers in 1938-40 were studied. Of these, 497 resulted 
in cash settlements. Of the 497, 320 were settled under the F.E.L.A. Suit was filed in only 
&4. It must be noted that where suit was filed the recovery even 10 years ago averaged more 
than $10,000 . . . The settlements under the workmen's compensation acts of fatal injuries in 
intrastate commerce to railroad workers during the same period averaged $5,187, or just about 
half the average recovered under the F.E.L.A. 

The source cited is page g& of the Railroad Board's report. 

The facts, as clearly indicated in this source, are that the average for the 84 suit-filed cases was not 
“more than $10,000." This average apples to only 33 cases which exclude all FELA suits filed on the 
deaths of non-operating employees and one train and engine case in which payment of $500 or less 
was made. The average payment for the 50 suit-filed cases of non-operating employees was $5,182. 
The proper average for all 4 suit-filed cases was $7,087, but this is before legal expenses were repaid 
After repayment of such expenses the average for the 84 cases was approximately $5,300, although this 
is not expheitly shown in the immediate section of the Railroad Board’s report cited by Richter and 
Forer 

Nor can it be concluded that workmen's compensation paid “just about half the average recovered 
under the F.F.L.A.” without dismissing completely the 320 cases settled under the FELA in which suit 
was not filed and in which the average payment was $6,410. The authors were evidently aware of the 
fact that such cases outweigh the suit-filed. The very paragraph cited earlier begins: “The great pre 
ponderance of F.E.L.A. cases are also settled without going to court.’ 

Finally, at 1s misleading to compare the workmen's compensation average which pertains only to 
non-operating employees with the averag: for train and engine service employees whose payments are 
traditionally higher and would also have been higher under a workmea’s compensation law because of 
their higher carnings. The study cited showed that for non-operating employees the average workmen's 
compensation payment, expressed in years of full time wages, was about the 
after legal expenses were deducted 

*6 The total payroll covered by the railroad retirement and unemployment insurance systems was 


} 


$2,273,000,000 in 1940 and $6,037,000,000 in 1951 and the rate of injury increased 


*? Railroad Unemployment Insurance Act, 53 Star. 1113 (1939), as amended, 45 U.S. C. && 


(1946) Sec. 12 (q) 





314 Law anp ConTEMPORARY PROBLEMS 


premiums; but this was subject to dividends. Under the Massachusetts compensa- 
tion law, for example, employers paid about 1.12 per cent’® and about a score of 
other workmen's compensation laws were as liberal or more liberal than the 
Massachusetts law.”” 
by the severity rate, was almost twice that for other industries 


Moreover, the time loss caused by railroad injuries, as measured 
” which made the 
relative outlay of the railroads substantially below one half the gross outlay of other 
employers. 

On a net basis, the cash benefits and medical care received by railroad employees 


came to 0.74 per cent of payroll, before expenses were repaid by the employees, and 


0.68 per cent afterward. Under workmen’s compensation, benefits and medical care 


101 Railroad workers, however, lost 2.8 


102 


cost 0.72 to 0.74 per cent of payroll in 1940. 
days for every 1,000 hours worked while in all industries the severity rate was 1.46. 
To have repaid the railroad workers about the same percentage of their losses as 
other workers, the net railroad benefits should have been over 1.3 per cent of payroll 
instead of 0.68 percent. 

Since 1940, the dollar amounts of payment under state compensation laws in- 
creased by 176 per cent, but there was a decrease in the per cent restoration of 
losses. Employers are now paying 0.56 per cent of payroll for workmen’s compensa- 
tion benefits."°* The Liability Act, on the other hand, unencumbered by statutory 
benefit limitations, made relative gains. Nevertheless, the likelihood is that in the 
aggregate railroads are not repaying an appreciably greater percentage of wage 
losses than employers covered by workmen’s compensation laws. 

The Interstate Commerce Commission maintains compilations of the total pay- 


ments made by railroads as a result of personal injuries.'°* Unfortunately, the data 


are incomplete; they show only aggregate payments and do not segregate awards for 
employee injuries from those involving other persons, primarily passengers. 
According to this source, by 1951 the railroads had increased their gross outlay 


*S Anrnur H. Reepe, Apeguacy oF WorKMEN’s COMPENSATION 269 (1947) shows data from mid 
1912 through 1939. The percentages of payroll spent for premiums in the period under study were 
1936 «1.21 
1937 1.15 
1938 1.13 
The percentages for 1939 and 1940 are not available, but iw appears likely that they were comparable 
to the years shown. 
°° Id. at 406 
nae ie ce supra tote 23 
ls Presipentr’s Commission ON THE Heatriu Neeps or THE Nation, Burupinc America’s HEALTH 
209, 211 (1952) 
"? The severity rate of railroad injuries was computed by the Railroad Retirement Board for 1938-40. 
See 1 Work INyurirs, of. cit. supra note 23, at $9. The rate for all manufacturing can be found in 
Annual Reports on Work Injuries in the United States, issued by the Bureau of Labor Statistics. The rate 
for all industries ts less reliable than that for all manufacturing because of sampling difficulties. For 
most industnes other than manufacturing, the rates would tend to be lower than those for manufacturing. 
See Accipent Facts 26-27 (1951 Ed.) for the rates covering all employers reporting to the National 
Safety Council. 
1) 4 Presipenr’s COMMISSION, OP. cif. supra note 101 
"In three accounts covering Injurtes to Persons. Account number 274 deals with injuries in con 
nection with the maintenance of way and structures; account number 332, with maintenance of equip 


ment; and account 420, with transportation 
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for personal injuries by 307 per cent over 1940. The rate of increase does not support 
claims of a miraculous cure of the evils under the FELA which existed in 1940. 
The increase was about average for employer contributions to social insurance and 
welfare benefits in the same period. According to the United States Department 
of Commerce data the nationwide increase averaged 336 per cent and railroads in- 
creased their contributions under the railroad Retirement Act by 358 per cent. The 
ICC reports the railroad injury payments in three categories. Two involve mostly 
employee injuries as they cover maintenance of way and structures, and maintenance 
of equipment activities; they show increases in payments of 245 and 294 per cent 
respectively. Injuries to passengers, trespassers, and employees are combined in the 
third category, those arising out of transportation, where the increase was 320 per 
cent. There is some basis for assuming that payments to employees increased at 
about the same rate as those to passengers.’"* The increase in payments may, on this 
basis, be roughly estimated at about 307 per cent. 

In the same period, railroad payrolls increased by 176 per cent. 
the probable percentage of payroll now being paid by railroads as their total outlay 


_ Accordingly, 


for employee injuries is between 1.1 and 1.3. Railroad payments estimated roughly 
in this manner probably reached 1 per cent in 1944, and climbed to a wartime peak 
of 1.27 per cent in 1945. The payments declined in 1946 to 1.07, but have since 
risen to 1.22 in 1950 and a record of 1.31 in 1951. The net benefits to employees in 
1951 were probably only 1.04 per cent. 

However, the relative hazard of railroad work over other employment appears 
to have even increased.'"" It is, thus, far from certain that the per cent of wage 
losses restored to railroad employees is any greater than that restored under work- 
men’s compensation laws. It can certainly be shown that railroad workers are re 
covering relatively less than under a more adequate compensation law such as that 
covering federal employees.'’* The workmen’s compensation plan under considera 
tion at the time of the Railroad Board’s investigation would have increased the net 


cash compensation to $21,500,000 for the same injuries. Even if it had remained 


unamended, its benefits would have amounted to approximately 1.5 per cent of 


payroll. For injuries in 1938-40 it would have paid higher benefits in 95 per cent 


of the fatal injuries where the survivors consisted of the worker's widow and 
children; in more than 80 per cent of the permanent total disability cases; in over 


go per cent of the permanent partial disabilities; and in 75 per cent of the temporary 
ae 109 
total disabilities. 
The director of the claims department ot a major class 1 railroad stated, in an interview, that 
the settlements for employee and passenger injuries had increased at about the same rate 
106 
See supra note 96. 
*°7 Unfortunately severity rates are 
rate, however, tends to be correlated with the frequency rates which are available. 
quency rate in 1951 had increased by about 16 per cent over 1938-40; the rate for all manufacturing 


had increased by only 3 per cent. The relative hazard of railroad employment over all manufacturing 


may therefore have increased 


298 See infra pp. 316-317. 
*°* For a description of the plan which is not necessarily here recommended in full see 1 


not currently available for the railroad industry. The severity 
The railroad fre- 


Wore 
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That is not to minimize the shortcomings under state workmen's compensation 
laws. Weekly benefit maximums are now limiting compensation levels for a ma- 
jority of the disabled and over-riding the intended percentage of wage loss restora- 
tion. Only eleven jurisdictions pay compensation in death cases to widows for life 
or until remarriage, and to children until they attain majority.’'? Only 18 jurisdic- 
tions provide benefits for life or during the duration of permanent total disability 
without any dollar maximum.’""! It is not necessary to go much further to reveal 
the inadequacy of many state compensation acts. ‘Taken together, the various max- 


imums prevent most state laws from providing adequate protection and shift a major 
portion of the losses caused by work injuries to the injured, their families, and those 


who may assume the responsibility to aid them. 

But society must look for solutions to its problems, not rationalizations of its 
shortcomings. In searching through its experience for valid and successful strains 
from which a proper compensation system might emerge, there soon appear the 
Canadian compensation systems, long free from the shortcomings of the domestic 
systems. Canadian systems have pioneered in developing an adequate and integrated 
remedy including rehabilitation, and these have been elected by railroad workers in 
that country in preference to liability actions."'* There also is the Federal Employees’ 
Compensation Act of 1949 which “pays 75 percent of the monthly salary rate during 
any period of disability . . .” and provides for monthly compensation at the pre- 
scribed percentage up to a maximum of $525 per month.'!® Apart from this monthly 
maximum, the law does not impose duration or dollar maximums. The average 
death benefit under this law in 1951 was $33,662; at that it included some cases in 
which the only benefit was for funeral expenses. As the average wage of injured 
employees has been less than $300 per month, the $525 monthly benefit maximum has 
not proved restrictive. Only 23 per cent of the injury cases involved a wage between 


INJURIES, OP. cit. supra note 23, at 189-191; 2 td. Appendix F, 
€. 12. For a comparison of payments under the Liability Acts in 1938-40 with corresponding payments 
under the workmen's compensation plan see 1 td. C. 11. 

™ Arizona, District of Columbia, Hawaii, Nevada, New York, North Dakota, Oregon, Washington, 
West Virginia, U. S. Civil Employees and Longshoremen. 

™! Arizona, California, Colorado, Delaware, District of Columbia, Idaho, Massachusetts, Nebraska, 
Nevada, New York, North Dakota, Ohio, Oregon, Washington, West Virginia, Wisconsin, U. S. Civil 


For the cost of the plan see 1 id 


Employees and Longshoremen, 

™® Several of the Canadian workmen's compensation laws give railroad workers the option of electing 
to come under their provisions, In Alberta, for example, railroad workers have had available an 
employers’ liability act since 1908, (The Workmen's Compensation Act, 1908, c. 12, 8 Fow. 7.) In 
1928 the Alberta Accident Fund (workmen's compensation) Act (The Workmen's Compensation Act, 
Accident Fund, c. 5, 8-9 Gro. 5) was amended, permitting railway employees to vote on whether or not 
they wished to come under its scope. (The Workmen's Compensation Act (Accident Fund) Amendment 
Act 1928, c. 38, 18 Gro. 5). The Maintenznce of Way Employees of the Canadian Pacific Railway 
promptly elected to come under the workmen's compensation act. In 1941 the Brotherhood of Railway 
Trainmen, and in 1942 the Order of Railway Conductors, elected workmen's compensation coverage. 
As a result, the 1908 (Employers’ Liability) Act, although never repealed, has become inoperative 
as all industries hitherto covered by it have been brought within the scope and exclusive jurisdiction of 
the Accident Fund Act. In Saskatchewan, the Brotherhood of Locomotive Firemen and Enginemen 
came under workmen's compensation on April 1, 1948, and the Brotherhood of Railroad Signalmen was 
admitted by an Order in Council of February 20, 1951 

"* Annual Report oF THE Bureau oF EmMpLoyers’ COMPENSATION 4 (1950). 
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$300 and $350, and in only 7 per cent was the wage above $350. The high maximum 
thus makes it possible to keep benefits at the recognized proportion of the wage, 
without change in statutory limit. Its cost of 0.31 per cent of payroll in relation to 
the severity rate of 0.66 suggests that if these standards were applied to the railroad 
industry the cost would be about 1.5 per cent, an amount that obviously exceeds 
the present payments under the FELA. Its administrative cost has been reduced to 
less than 4 per cent of benefits'’* compared with 26 per cent of gross cash payments 
in the railroad industry. 

Comparisons of payments under the Liability Act and under workmen's com- 
pensation, however, tend to obscure a far more important point—that the absolute 
magnitude of payments for compensation under both systems is insufficient. Both 
compensation measures were generated in the same climate—a severe one when too 
much attention was focused on protecting industry agaist liability. 

The setting in which common law compensation was vonceived has been de- 
scribed by President Taft, who observed that “the old rules of liability under the 


common law were drawn by men imbued with the importance of preserving the 


employers from burdensome or unjust liability.”""® The obstacles in the way of 


workmen’s compensation are recalled by Justice Cardozo in his comments on the 
ruling’® that held the New York Workmen's Compensation Act of 1g1o to be un 


constitutional ;1!7 


The act required an employer to contribute to an insurance fund for the benefit of em- 
ployees injured in the course of their employment. Property was held to have been taken 
without due process when a contribution was thus levied regardless of the employer's 
fault . . . On the one hand, the right of property, as it was known to the fathers of the 
republic, was posited as permanent and absolute. Impairment was not to be suffered 
except within narrow limits of history and precedent. No experiment was to be made 


along new lines of social betterment. 


Since those early days, both compensation systems have failed to keep pace with the 
nation’s changing social values and its expanding economy. A network of social 
security and related benefits has grown up surrounding and overshadowing work 
injury compensation. The vast growth of pension plans, disability insurance, 
hospital, surgical, medical, and other benefits has extended the responsibility of 
many employers to providing protection against nonoccupational disability and for 
the worker's family. Work-injury compensation has remained impoverished while 
the other social insurance measures have received more prominent attention and 
more liberal allocation of money. A study of “fringe benefits” made by the Chamber 
of Commerce shows that while employers are paying only 0.6 per cent of payroll 

"Per cent administrative costs to benefit payments for 1951 obtained by inquiry addressed to the 
Bureau of Employees’ Compensation. The percentage for 1950 was 4.5. Id. at 10. 

"15 Message to Sixty-second Congress under date of February 20, 1912, transmitting the report of the 
(Sutherland) Employers’ Liability and Workmen's Compensation Commission, Stn. Doc. No. 338, 
62d Cong., 2d Sess. 7 (1912). 


116 Ives y. South Buffalo Ry., 201 N. Y. 271, 94 N. E. 431 (1911). 
"7 Carpozo, THE GrowrH OF THE Law 71-72 (1927); also SeLecrED WrinNcs or BenytaMIN Naritan 


Carvozo 217 (Hall ed. 1947). 
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for workmen's compensation, they are now spending 8.3 per cent on pensions, 
and related private and social insurance programs.''® 

So long as the FELA- -workmen’s-compensation controversy is restricted to a 
sterile debate between two ailing systems, the path to progress is obscured. Once it 
is recognized that there should be a substantial increase in the allocation for security 
against occupational hazards, it becomes evident that a correlated reform is to assure 
that compensation will be not only liberal in amount, but equitably distributed 
among the disabled. This requires workmen's compensation principles and their 
exclusive application. 

V 
ConcLusions 

Much of the history of work-injury compensation suggests that the security 
which society grants workers against occupational hazards is a function of the 
esteem in which it holds them. The course of compensation also suggests that 
society has held the entire matter in very low esteem. The cripple and the widow 
have ever been regarded as unfortunates whose condition had best not be too 
closely contemplated. The crux of the problem is not whether the railroads pay 
a little more, or less, than employers under a typical workmen's compensation law. 
Compensation must be increased in virtually all jurisdictions to assure an equitable 
sharing of the burden of work-injury costs. A society that is normally generous 
and even prodigal is morally bound to bring its compensation practices into closer 
conformity with other forms of remuneration, so that less of the burden is visited on 
the disabled, to relieve them of the cruel and unnecessary tragedy which often ac- 
companies injury. 

The railroad compensation system cannot overcome its inherent deficiencies: 
an improper standard of eligibility, an unconscionably faulty procedure, and a 
method of payment that does not provide the necessary assurance of security. As 
progress is made toward a more adequate remedy, it is unthinkable that the Liability 
Act’s pattern of payment can be continued. 

Proposals to graft a workmen's compensation election onto the FELA beg the 


question. If the workmen’s compensation law is set at a low level, it would be merely 


a stop-gap measure that would maintain most of the existing evils, ameliorating them 
to soften criticism, but perpetuating the improper allocation of compensation. An 
elective system is almost bound to impose a “floor of protection” concept on its 
workmen’s compensation component, rather than an adequate protection concept. 

In much the same position are proposals to cover work injuries under a broad 
social insurance system and to allow for suits in negligent injuries. This is actually 
happening under the railroad social insurance system and the liability laws. Here, 
too, the benefits tend to be very modest. A combined social insurance and Liability 
Act program means realistically that a much lower level of benefit would be paid 
to most people, to propitiate the vested interests favoring a suit system. It is 


M8 See supra note 103 
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inconceivable that a really adequate and sound compensation system can ever be 
developed by any other plan except that of making the payments bear a direct 
relation to the lost wages and severity of disability for every injury. If such a work- 
men’s compensation law is developed, continuation of the FELA is unnecessary. 

It would of course be unwise for railroad workers to accept less protection than 
they now have or to accept a rigid benefit framework that would soon become in- 
adequate. But it would be less than rational to reject a practical solution that 
not only would increase their cash compensation but would offer an assured, 
equitable remedy, which they lack today. Such a law is here proposed. 

Having developed, over eighteen years, one of the most comprehensive social 
insurance systems in the nation, railroad workers now have an almost ideal base for 
the kind of compensation law that was originally hoped for and thus far only 
rarely attained. ‘The vehicle which has served to provide old age, survivors, disa 
bility and unemployment insurance with economy, efficiency, and only negligible 


need for litigation can be the base for an exemplary workmen’s compensation law.’ 


For the first time in this country, compensation can be properly integrated into a 
comprehensive system of social insurance. It would be tragic if an industry faced 


with this challenging possibility would choose to retain a “cruel and wasteful” 
method of compensation that has only continued inadequacy and disorder to offer. 


**’ Over a period of 18 years, the Railroad Retirement Board has demonstrated that under a soundly 
administered social insurance program the need for lingation and appeals is negligible. The benefits 
have been awarded automatically as had originally been intended for workmen's compensation. The 
cost of administration has been exceedingly little and the quality of administration has been excellent. 





EMPLOYERS’ LIABILITY IN GREAT BRITAIN 
W. F. Franx* 
I 


Empcoyers’ Liasitity at Common Law 
A. The Employer’s Duties concerning the Safety of his Servants 

“The law of employer’s liability is concerned with the liability of an employer to 
pay damages to his servants for injuries which they have sustained in the course of 
their work.”? 

The purpose of this paper is to give a summary of the law in Great Britain? as it 
has developed over the last twenty-five years. The inclusion of the National In- 
surance (Industrial Injuries) Act, 1946,* though unjustified on the basis of the above 
definition, may be explained historically since it has taken the place of the earlier 
workmen’s compensation scheme. 

The common law liability of an employer for injuries suffered by his servants 
may be discussed under three headings—namely, liability for his own negligence, 
vicarious liability for the negligence of other employees, and liability for the breach 
of some duty imposed on him by statute. 


Negligence has been defined in the well-known words of Alderson, B.,* as 


. . . the omission to do something which a reasonable man, guided upon those considera- 
tions which ordinarily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do. 


What a reasonable employer would do in order to safeguard the health and bodily 


integrity of his employees is a question of fact, but as a result of a series of decisions 


the broad outlines of the employer's duties have now become well defined. Single 


ton, L. J., has summed up the position in a recent case as follows:° 


The duty of the employer is to act reasonably towards his men; to take care, in the 
way that a prudent employer would, to see that his workmen are not exposed to un- 
necessary risks; and that obligation extends to the building in which they work, to the 
plant, and in some cases at least it covers the providing of a proper system of work. 


In the light of this statement the employer's duties may be detailed thus. 
1. The duty to provide a reasonably safe place of work. The employer is not 


*Dr.jur., M.Sc. (Econ.), B.Com., LL.B. Senior Lecturer in legal and economic studies at Derby 
Technical College. Editor of the Industrial Law Review and the Industrial Information Service. Author, 
THE New INDUSTRIAL Law (1950), and of articles on legal and economic topics. 

‘youn H. MUNKMAN, EmMpLoyers’ LiaBitiry ar Common Law 1 (1950). 

* As far as the common law is concerned, the position described is that prevailing in England, 1.¢., no 
reference 1s made to Scots law. 

*9 & 10 Gero. 6, c. 62. 

“Blyth v. Birmingham Waterworks Co., 11 Ex. 781, 784, 156 Eng. Rep. 1047, 1049 (1856). 

® Latimer v. A. E. C., Ltd., [1952] 1 T. L. R. 1349, 1353. 
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absolutely liable for the safety of the building or other place where work is carried 
on. He has to take reasonable care only to see the building is safe, which means 
among other things that the walls are safe,® that the roof is safe,’ that the floors are 
not unduly slippery,* and that there is proper ventilation® and insulation.’* The 
employer must take reasonable care to assure that no danger is allowed to conunue 
of which he is aware or ought to be aware."' Where the defect is a hidden one, it 


is a question of fact whether the employer should have been aware of it. If the 


employer knows of a danger and makes some provision to guard his servants against 
it, it is again a question of fact whether he has done all that might be reasonably 
expected of a prudent employer in the circumstances. In brief, there are no absolute 
standards of safety at common law: everything depends on the facts of the case. 

2. The duty to provide reasonably safe plant, machinery, and matertals. The 
employer's liability in this respect is similar to that for the safety of the building. 
Again, he has only to do what could be reasonably expected of a prudent employer. 
This necessitates periodical inspection of plant and machinery and the repair or 
replacement of such items as have been found to be defective and potentially 
dangerous. A fortiori this has to be done where the employer has been warned 
about the dangerous nature of some piece of equipment. The employer is also in 
breach of his duty if he altogether fails to provide the necessary equipment. If the 
servant himself selects some piece of equipment which proves to be defective, not 
having been provided with suitable equipment by the employer, the employer will 
be liable.4* Where the employer has provided suitable equipment, but the servant 
fails to use it, the employer will, of course, not be liable to him for any injury he 
might have suffered because of it. 

3. The duty to provide a reasonably safe system of work. This is a kind of all- 
embracing duty, making the employer responsible for injuries caused by negligence 
not connected with the tangible means of production. In the leading case of Wilsons 
and Clyde Coal Co. Ltd. v. English,’ a miner, who was about to leave the pit after 
having completed his shift, was crushed to death when the haulage plant was 
suddenly and without warning put into operation. The House of Lords held the 

* Brydon v. Stewart, 2 Macq. 30 (H. L. 1855). 

* Paterson v. Wallace, 1 Macq. 748 (H. L. 1854). 


* Davidson v. Handley Page, Ltd., [1945] 1 All E. R. 235 (C. A.), but see also Latimer v. A. E. C., 
Ltd., note § supra. 

* Wilson v. Merry, L. R. 1 Sc. & Div. App. 326 (1868) 

1° Paine v. Colne Valley Electricity Supply Co., Ltd., and British Insulated Cables, Ltd., [1o38] 4 
All. E. R. 803. 

™ From this follows also that where the employee works in a place which is not under his employer's 
control, the employer, not being of course aware of any defects in the structure etc., will not be liable 
if the place is not reasonably safe. The recent decision of the Court of Appeal in Christmas v. General 
Cleaning Contractors, [1952] 1 All E. R. 39, seems to indicate, however, that an employer who sends 
his workmen to other people’s premises must take reasonable care that these premises are safe or take 
proper steps to protect his employees from such dangers as they are likely to face. This decision has now 
been affirmed by the House of Lords, [1953] 2 W. L. R. 
™ Lovell v. Blundells and Crompton & Co., Ltd., [1944] 1 K. B 


** Tyo98) A. C. $7 
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colliery company liable on the ground that their system of work was not reasonably 
safe. 

The system of work must not be confused with the methods adopted by indi- 
vidual servants; it includes “the physical lay-out of the job . . . the sequence in which 
the work is to be carried out, the provision in proper cases of warnings and notices, 
and the issue of special instructions.”'* Under this heading we may also include 
the duty to give reasonably adequate instruction to untrained staff,’® the general 
co-ordination of separate departments,’® and the adequate lighting of all parts of 
the building." 

B. Vicarious Liability 

If this article had been written some five years ago, vicarious liability would have 
played but an insignificant part in our subject. Under the doctrine of common 
employment, the employer was not liable to a servant who had been injured through 
the negligent act of a fellow-servant who was in common employment with him. 
Section 1(1) of the Law Reform (Personal Injuries) Act, 1948,'* abolished this 
doctrine. This development has substantially increased the scope of employers’ 
liability. Vicarious liability for the acts of one’s servants is now too well established 
to demand justification,’” but the master is, of course, only liable if the servant 
causing the injury has been acting in the course of his employment. 

Although the doctrine of common employment has been abolished the fact of 
servants being in common employment is still of some importance. Mr. Munkman 
maintains that in such cases fellow-servants owe a special duty of care to each other 


’ Further, while an em- 


and that the employer is liable for any breach of this duty.” 
plovee may contractually surrender his mght of action against his employer for 
the latter’s personal negligence, such a contract would be void in so far as it tended 


to exclude the employer's vicarious liability for his servants’ negligence.! 


C. Breach of statutory duty 


In an action for damages on the ground of common law negligence the em- 


ployer is in no different position from any other defendant. Whether or not he 


has been guilty of negligence is a question of fact, depending on a comparison of 
his behavior with that of a hypothetical prudent employer in the same set of cir- 
cumstances. His position in an action for breach of a statutory duty is a different 
one. The duties of the employer are here fixed by statute and do not depend on 


'* Per Lord Greene, M. R., in Speed v. Thomas Swift & Co., Ltd., [1943] K. B. 557, 563. 
*® Cribb v. Kynoch, Ltd., [1907] 2 K. B. 548. 
Dyer v. The Southern Pailway, [1948] 1 K. B. 608; see also Wilsons and Clyde Coal Co., Ltd 
v. English; supra note 13. 

‘7 Garcia v. Harland & Wolff, Ltd., [1943] 1 K. B. 731 

11 & 12 Gro. 6, c. gt. See section E(1) infra 

'’ For a strong attack on the principle of vicarious liability, consult Tuomas Bary, Vicarious Lrasit 
ry (1916) 

®” See MUNKMAN, op. cif. supra note 1, at 


tion 
91 Sec, 1(3) of the Law Retorm (Personal Injuries) Act, 1948. Smith v. B. E. A.C. [ra51} 2 


sk. There is so far no judicial support for this proposi 


T. L. R. 608, applies this principle to a pension scheme introduced by the employers 
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the opinions of a jury as to what constitutes reasonable conduct. For a long time 
it was doubtful whether an action for damages would lie at all where an act either 
provided no special remedies or contained criminal sanctions only. Since Groves v. 
Wimborne** the matter is considered as settled by reference to the general purpose 
of the act of Parliament concerned. If it may be said that the act has been passed 
for the protection of a certain class of persons, then any member of that class may 
bring an action for damages if he has suffered a loss because of a breach of a duty 
imposed by the act. 

It is generally stated that statutory duties are absolute ones. This means that 
the person on whom the duty is imposed cannot delegate the duty; he will remain 
responsible even though he has instructed someone else to perform whatever may 


be necessary. It further means, however, that if a statute imposes a duty on an em 


plover, the employer is bound to observe it whether or not it may be reasonable or 
practicable.** The practical implications of this far-reaching doctrine have been 


to some extent affected by re-introducing the test of reasonableness through the 
backdoor. While the duties imposed by statute may be absolute ones, it still remains 
to be settled in each case whether the duty has come into existence. If, for instance, 
a statute provides that all dangerous machinery should be securely fenced,** when 


is a machine dangerous? In a much-quoted judgment, du Parcq, J., said :*” 


In considering whether machinery is dangerous it must not be assumed that everybody 
will always be careful... . a part of machinery is dangerous if it 1s a possible cause of 
injury to anybody acting in a way in which a human being may be reasonably expected 


to act in circumstances which may be reasonably expected to occur. 


This test of reasonable foreseeability has now been generally accepted by the courts. 

The questions as to whether (a) there exists a duty (e.g., to fence a dangerous 
machine) and (b) whether this duty has been discharged (#¢., the machine has 
been securely fenced) are of course separate ones, but it appears that the issues in 
volved are often confused.” 

Where a duty is imposed by statute with a view to protecting certain persons, 
only these persons may bring an action for damages and the injury for which the 
action is brought must be the one which the statute was trying to avoid when 
placing an obligation on the employer.** 

2¥ 11898] 2 Q. B. 402. 


28 “lf a machine cannot be securely fenced while 
useful the statute in effect prohibits its use.” Per Salter, J., in 
figig] 2 K. B. 39, 41. No single standard of care is laid down in the Factories Act. Certain things 
have to be done by the employer absolutely, irrespectively of whether or not they are practicable (e.g., 
be done if they are “practicable” 


remaining commercially practicable or mechanically 
Davies v. Thomas Owen & Co., Ltd., 


§14(1) fencing of dangerous parts of machinery). Other things have t 
(e.g., §47(1) removal of dust) or even “reasonably practicable” (§26(1) provision of a safe means of 
access to every working place). The difference between these standards of care has been carefully 
analyzed by Parker, J., in Adsett v. K. & L. Steelfounders and Engineers, Ltd., [1953! 1 W. L. R. 137. 

** Sec, 14, Factories Act, 1937, 1 Eow. 8 and 1 Geo. 6, c. 67. 

25 Walker v. Bletchley Flettons, Ltd., [1937] 1 All E. R. 170, 178. 

*¢ Note the dissenting judgment of Denning, L. J., in Burns v. Joseph Terry & Sons, Ltd., [1951] 
T. L. R. 340, 35¢ 


27 “Pencing . . . means the erection of a barricade te 


prevent any employee from making contract 
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D. Fatal accidents 
Where a servant has been killed in the course of his employment and neg- 
ligence of the employer can be proved, whether at common law or under a statute, 
the servant’s dependents may bring an action for damages.** One action only may 
be brought on behalf of all of them and it will not succeed unless the deceased could 
have succeeded had he sued himself. The action is one for damages for the financial 
loss which the dependents have suffered by the death of the deceased and they have 
to bring into account all financial benefits accruing to them in consequence of the 


death.*” 

Since 1934 another common law principle (actio personalis moritur cum persona) 
has also been partially abolished.*? Prior to 1934 any rights to damages for personal 
injury belonging to an injured person were extinguished when he died. The gist 
of the 1934 Act is that these rights are now treated as part of his estate and may be 


enforced by his personal representatives. As the widow of the deceased workman 
will usually be the administratrix of his estate, we find that she frequently brings 
two actions against her husband’s employers, one on her own behalf as widow and 
as guardian of any infant children the deceased may have left for the financial loss 
which she and the children have suffered, and the other as the administratrix (or 
executrix) of her husband's estate for such damages as he could have claimed had 
he not died.*! Where the dependents benefit by the distribution of the deceased’s 
estate, the benefits received will be taken into account when assessing the amount 
of damages under the Fatal Accidents Acts.** 
E. The employer's defences 

Three defences used to be open to an employer in an action against him for 
damages brought by an injured workman or his dependents. 

1. Common Employment. The history of the doctrine of common employment 
is too well known to warrant repetition here. Suffice it to say that even before the 
doctrine had been abolished in 1948, judicial interpretation had already removed 
much of its sting. At first the doctrine seemed to claim that an employee when 
entering employment had impliedly contracted to take upon himself the risk of 
injury through some misconduct of his fellow-employees. Later decisions showed, 
however, that common employment meant more than employment by the same 


with the machine, not an enclosure to prevent broken machinery from flying out.” Carroll v. Andrew 
Barclay & Sons, Ltd., [1948] A. C. 477, 486, per Lord Porter. Note also the decision of the House 
of Lords in Nicholls v. Austin (Leyton) Ltd., [1946] A. C. 493, and Dickson v. Flack, [1953] 1 
Ws ta ms 20, 

*° The Fatal Accidents Acts, 1846-1864 (g & 10 Vier. c. 93, and 27 & 28 Vier. c. 98) had created 
this right by abrogating to thet extent the common law principle that no action could arise out of the 
death of a human being. The dependents who may bring this action are husband and wife, parents, 
and children, in so far as they were actually dependent on the deceased. 

*° Money receivable under an insurance policy is disregarded (Fatal Accidents (Damages) Act, 1908, 
8 Epw. 7, ¢. 7). The same apples now also to benefits under the National Insurance Acts (Law Reform 
(Personal Injuries) Act 1948, §2(5)). 

°° Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 Gro. 5, c. 41 and §1 

* E.g., for loss of expectation of life and for pain and suffering 

82 Davies v. Powell Duffryn Associated Colleries, Ltd., [1942] A. C. 601 
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employer. The two servants had to be in such a job-relationship that the safety of 
one depended directly on the carefulness of the other. Thus, where a servant was 
injured through the negligence of a fellow-servant in circumstances where the injury 
could have been caused by any member of the public, the doctrine was held not to 
apply.** So unpopular had the doctrine become towards the end of its life that the 
courts were forced to invent artificial distinctions in order to avoid its application.** 

The doctrine of common employment was never held to apply to breaches of 
statutory duty,*” nor in cases where the master himself had been negligent, whether 
in not providing a safe system of work,” or in failing to employ safe fellow-workers, 
or in any other respect. 

2. Volenti non fit injuria. Like the defence of common employment this de- 
fence has also been much curtailed in the last twenty-five years. It had reached 
its extreme limit in the third quarter of the last century,*’ but today it is probably 
allowed only where there is a positive agreement waiving the right of action.“* The 
new attitude dates from Smith v. Baker & Sons;° where the House of Lords ap- 
proved the famous dictum of Bowen, L. J., in Thomas v. Quartermaine, namely, that 
“the maxim ... is not scienti non fit injuria, but volenti.”*’ Professor Williams has 
pointed out that this defence has failed in practically every modern case in which it 
has been pleaded.t! The leading case of Bowater v. Rowley Regis Corporation” 
illustrates the modern tendency. A road-sweeper had been induced, against his 
protests, to take on his round a horse which he knew to be dangerous. He was 
injured when the horse ran away. Scott, L. J., in the Court of Appeal distinguished 
between a man who was specifically employed in a dangerous occupation and, of 
course, was paid accordingly and another man not employed in an inherently 
dangerous job. The latter would be deprived of his remedies against his employer 
only on cogent proof that he had knowingly undertaken some dangerous task real- 
izing that he would be working at his own risk. Professor Williams distinguishes 
between the assumption of the physical risk and the assumption of the legal risk** 
by the employee. Only if the plaintiff had accepted the legal risk, fully understand- 
ing its nature, will the defendant be able to escape responsibility.** Volenti non fit 
injurta can never be pleaded as a defence in an action for damages based on breach 
of some statutory duty. 


88 Radcliffe v. Ribble Motor Services, Ltd., [1938] 1 All E. R. 71 (coach driver killed on road 
through negligence of fellow-driver employed by the same company); Glasgow Corporation v. Neilson, 
[1947] 2 All E. R. 346 (bus conductress injured through the negligence of driver of another bus em- 
ployed by the corporation). 

** Compare Neilson’s case, supra, with the earlier decision in Graham v. Glasgow Corporation, [1947] 
1 All EF. R. 1, where the vehicles concerned were trams 

55 Groves v. Wimborne, [1898] 2 Q.B. 402. 

86 Wilsons & Clyde Coal Co. v. English, [1938] A. C. 57. 

57 Woodley v. The Metropolitan District Railway, 2 Ex. D. 384 (1877). 

®8 GLANVILLE L. Witwiams, Joint Torts anp Contriputory NeGLiceNnce 296 (1951). 

Vator} Ay C. 3935: *° 18 Q. B. D. 685, 696 (1887). 

“WILLIAMS, op. cit. supra note 38, at 307-308. *? T1944) K. B. 476 

“9 1e., the risk of not being able to claim damages. WILLIAMS, op. cit. supra note 38, at 307 

or ig. Bt SIT. 

“® Wheeler v. New Merton Board Mills, Ltd., [1933] 2 K. B. 669. 
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3. Contributory Negligence. Betore the passing of the Law Reform (Contribu- 
tory Negligence) Act, 1945*° there did not really exist such a thing as contributory 
negligence. Where both the plaintiff and the defendant were to blame for an acci- 
dent, it fell to the court to decide whose negligence was the predominating cause 
of the accident. The party thus selected was then held entirely responsible in law 
and the negligence of the other party was disregarded. The 1945 Act changed the 
position in that now where both parties are to blame for an accident, the loss is 
shared between them in proportion to their respective degrees of fault. The practical 
result of this new principle has been well put by Denning, L. J. in Davies v. Swan 
Motor Co. (Swansea) Ltd.” as follows: 


.. the practical effect of the Act is wider than its legal effect. Previously, in order 
to mitigate the harshness of the doctrine of contributory negligence, the courts in 
practice sought to select, from a number of competing causes, which was the cause—the 
effective or predominant cause—of the damage and to reject the rest. Now the Courts 
have regard to all the causes and apportion the damages accordingly. 


For some time it was doubted whether the defence of contributory negligence 
could be pleaded in actions for breach of a strict (statutory) duty. The House of 
Lords decided this issue in the affirmative in Caswell v. Powell Duffryn Associated 
Colhteries Ltd** Of course, the courts will be chary of finding contributory negli- 
gence where the act of the plaintiff was the very thing which the imposition of a 
49 


statutory duty on the defendant was designed to prevent.” The servant is not 


guilty of contributory negligence if he fails to ask for a safety device not provided 
by the employer,” but if such a device has been provided it would be negligence on 
the servant's part not to use it. 

Turning now to the standard of care that an employee should observe, Denning, 
Lie J. had the following to say “a 
Although contributory negligence does not depend on a duty of care, it does depend 
on foresceability, Just as actionable negligence requires the foreseeability of harm to 
others, so contributory negligence requires the foreseeability of harm to oneself. A person 
is guilty of contributory negligence if he ought reasonably to have foreseen that, if he did 
not act as a reasonable, prudent man, he might hurt himself: and in his reckonings he 
must take into account the possibility of others being careless.%* 


F. Costs 


4 


Since the introduction of the Legal Aid Scheme*™* in the autumn of 1950 most 


manual workers are able to receive legal aid either entirely without cost to them- 


selves or on payment of a small contribution on their part. It cannot be said for 


*? 8 & g Geo. 6, c. 28. *7 [1949] 2 K. B. 291, 322 ** frggo] A. C. 152 

** Hutchinson v. London and North Eastern Railway, [1942] 1« K. B. 481. 

®° Finch v. Telegraph Construction and Maintenance Co., Ltd., [1949] 1 All E. R. 452. 

5¥ See §119(1) of the Factories Act, 1937, and Norris v. Syndi Manufacturing Co., Ltd., [1952] 1 
T. L. R. Where the workman has willfully broken a guard provided by the employer, the employer 
would not be liable at all. 

52 Tones v. Livox Quarries, Ltd., [1952] 1 T. L. R. 1377, 1383 

53 See also WILLIAMS, op. cit. supra note 38, at 352 

** For a description of the scheme, see Erne Sacus, Lecat Arp 
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certain that this has increased the volume of litigation as any application for legal 
aid is carefully scrutinized by the local Legal Aid Committee before the applicant 
is granted a legal aid certificate. On the whole, however, the position of the 
assisted plaintiff has been strengthened in that while he may not win, he at least 
cannot lose. The successful defendant will hardly ever be granted costs against the 
assisted plaintiff as the latter’s financial position is taken into account by the court 
in making a decision as to costs. There are no separate statistics for actions by 
servants against their employers, but in the first year of the operation of the scheme 
340 individuals and corporations who were successful defendants in actions brought 
against them by assisted plaintiffs had to pay their own costs. It is not surprising 
that demands have been made for an amendment of the scheme” so as to make the 
Legal Aid Fund responsible for the costs of non-assisted successful defendants. 


Nothing has been done about it so far.%® 


Il 
THe WorkMen’s Compensation Acts, 1897-1945 
A. The legal provisions 

The main reason tor the passing of the first Workmen's Compensation Act in 
1897°* was the insufficiency of the common law remedies available to a workman in- 
jured at work. Common law remedies were, and are, based on negligence, but the 
burden of proving negligence rests on the workman. If he should be unable to 
prove negligence or if, in the event of a fatal accident, his dependents should be 
unable to explain the cause of the accident, an action at common law would fail. 
Furthermore, in 1897 our commen law was still disgraced by the existence of the 
doctrine of common employment which seriously curtailed the worker's rights at 
common law. The worker could derive some assistasice from the provisions of the 
Employers’ Liability Act, 1880°° which rendered the defence of common employ- 
ment inapplicable in a few cases, but the Act was not as effective as it had been 
intended to be, since “contracting out” was permitted; neither did it apply where 
the injured worker had acted outside the scope of his authority. From a financial 
point of view the 1880 Act was not satisfactory either as it limited the amount of 
damages that could be awarded to the worker to a maximum of three years’ average 
waves or £300, whichever amount was the smaller. There existed thus a definite 


need for an entirely new approach to the problem, an approach which would have 


to abandon the common law principle of “no liability without fault.” 


Mre rsg7 Act apphed to certain specifically dangerous employments only, such as 


} 


employment in factories, mines, quarries, railways, engineering works, and certain 
types of building undertakings. In 1g00” the workmen’s compensation scheme was 
E.g., letter to the Editor of The (London) Times by Mr. Claud Mullins, May 17, 1952, p. 5 

"It should also be noted that most trade unions give legal aid to their members in matters arising 
out of their employment 

“Tho & 61 Vi 

22-44 VICT. C44 

* Workme ( npensation Act 
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extended to cover also workers in agriculture and, finally, in 1906°° 


workers in any 
occupation were brought under the protection of the Acts. The existing legislation 
was consolidated in the Workmen's Compensation Act, 1925"! and this Act, subject 
to minor amendments, remained in existence until the abolition of the workmen’s 
compensation scheme by the National Insurance (Industrial Injuries) Act, 1946. 
In the present paper a description of the law as it stood on July 5, 1948 is given 
and no further reference will be made to the purely historical aspects of the sub- 
ject. 

The essence of the Workmen’s Compensation Act may be found in its first section 
which provided that 
if in any employment . . . personal injury by accident arising out of and in the course 
of the employment is caused to a workman, his employer shall . . . be liable to pay 
compensation. eee 


The apparent simplicity of this section is belied by the record. In the standard 
textbook on the Workmen’s Compensation Act™ (itself a work of over 1200 pages 
of text) no less than 152 pages of close print are devoted to an explanation of this 
section alone. 

The Act applied to “workmen,” defined as persons working under a contract of 
service with an employer, irrespective of whether the work was manual or non- 
manual. Non-manual workers earning more than £350 p.a. (£420 p.a. as from 
January 1, 1942) were excepted from the definition as were also casual workers not 
employed for the purposes of any trade or business, members of the police force, 
outworkers, and members of the employer’s family dwelling in his house. 

“Accident” was used in its common meaning, denoting in the words of Lord 
Macnaghten,"* “an unlooked-for mishap or an untoward event which is not ex- 
pected or designed.” The event had to be unexpected from the workman’s point 


of view even though it was the result of the intentional act of another party.® 


Industrial diseases raised some interesting problems. A disease which was the 
gradual result of work at some occupation (e.g., the miner’s beat hand or beat knee, 
lead poisoning resulting from handling lead-containing substances) could not be 
said to have arisen by accident, since “accident” was always associated with some 
sudden, single occurrence which, so to say, transformed at once a healthy worker 
into an injured one. There are, of course, instances where it is possible to ascribe 
a disease to one particular event and in these cases the disease would be treated as a 


©’ Workmen's Compensation Act, 1906. 6 Epw. 7, c. 58. 

“le & 16 Geo. 5, ¢. 84. 

*89 & 10 Gro. 6, c. 62. The Act came into operation on July 5, 1948. 

*? Wittis, WorKMEN’s CoMPENSATION (34th ed. 1944). 

** Fenton v. J. Thorley & Co., Ltd., [1903] A. C. 443, 448. 

** E.g., the death of a teacher after an assault by some of the boys in his charge. Trim Joint Dis- 
trict School v. Kelly, [1914] A. C. 667. Self-inflicted injuries would, of course, not be treated as injuries 
by accident. Suicide, on the other hand, was treated as death by accident where it resulted from 
insanity consequent upon some personal injury suffered by accident (Dixon v. Sutton Heath Colliery No. 
2, 23 B. W.C. C. 135 (1930)). 
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“personal injury by accident.”®* Other diseases, not caused by accident, were 
treated as if they were personal injuries by accident provided the workman was 
certitied by a certifying surgeon®’ as suffering from a disease mentioned in the 
Third Schedule to the Act and was thereby disabled from earning full wages at 
his work. The Third Schedule to the Act contained a list of six diseases, but in 
pursuance of powers granted to him by the Act, the Home Secretary added by regu- 
lations further ones so that ultimately the list covered thirty-five diseases. Against 


each disease one or more processes were mentioned in which that disease most fre- 


quently occurred. If a workman had been immediately before the onset of the 


disease employed in one of the processes bracketed with it, a presumption in his 
favor was raised that the disease arose out of the employment and the burden of 
rebutting this presumption would rest with the employer. If, on the other hand, 
the workman had not been engaged in one of the bracketed processes, he would 
have to prove that the disease was due to the nature of his employment. 

It is not easy to explain in a few lines what was meant by the words “arising 
out of and in the course of the employment.” The spurious simplicity of this 
phrase is utterly misleading’ and only a detailed discussion of the many relevant 
decisions could do fully justice to it. “Arising in the course of the employment” 
does not just mean arising during working hours. A worker turning up at his 
place of employment some time before the hour when he was due to start, say 
because of transport difficulties, would have been held to have been in the course of 
his employment as soon as he reached his place of employment. The place of em- 
ployment was not necessarily the actual factory building or other place where the 
workman was employed. As soon as the workman reached some place where he 
had to be or which he had to pass because of the calls of his employment, he was 
“in the course of his employment.” This would apply, for instance, to a private 
road leading to his employer's premises or even to some means of transport, pro- 
vided either that he was under a contractual duty to use this means of transport or 
that by reason of geographical or physical necessity he was bound to use transport 
provided by his employer.“ Where the employment was intermittent (e.g., in the 
case of railway servants) the workman was stil] in the course of his employment if 
he used premises, such as a hostel, made available by his employer, provided that he 
was compelled to do so. Briefly, then, a man was “in the course of his employment,” 
if he was doing something at the time of the accident which it was his duty under 
his contract of service to do. ; 


In order that an accident should be he!d to have arisen “out of the employment,” 


ied a wool-sorter contracting anthrax when a germ present in the wool settled in his eye (Brintons 
Ltd. v. Turvey, {1go5}] A. C. 230); a seaman infected by paratyphoid fever through eating contaminated 
food provided on his ship (McCafferty v. MacAndrews & Co., Ltd., [1930] A. C. §99) 

*? Medical practitioners (now called “appointed factory doctors”) appointed by the Chief Inspector 
of Factories for duties mainly in connection with the administration of the Factories Acts (see §126 of 
the Factories Act, 1937, and §7 of the Factories Act, 1948) 
®S The subsection wears a specious air of plain speaking.” Dols, A Chapter of Accidents: An Essay 
the History of Disease in Workmen's Compensation, 3% 1 é 60, 62 (1923) 


°° St. Helen’s Colliery Co., Ltd. v. Hewitson, [1924] A. C 


on 
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the workman had to show that it had been the result of some act or omission on 


’ In other words, an 


his part, authorized, expressly or impliedly, by his employer.” 
accident “arises out of the employment” if it is based on some risk necessarily inci- 
dental to the workman’s employment.”’ If the workman engaged in some activity 
which was not authorized by his employer, or if he acted in breach of existing work 
regulations, he was not entitled to claim compensation. The Act contained one 
important exception to this principle and allowed compensation where the accident 
had resulted in death or serious and permanent disablement. In such a case even a 
workman who had been guilty of serious and willful misconduct, or his dependents, 
could claim. 

The persons entitled to compensation were the injured workman himself and, 
where the injury had resulted in death, his dependents. To be a dependent, a person 
had to be a member of the deceased's family who had been wholly or partly financi- 
ally dependent on him. Dependency was always a question of fact, the arbitrator 
examining whether the deceased had contributed out of his earnings an amount, 
the loss of which would materially affect the standard of living of the recipient. 
Other factors were also taken into account, such as any counter-benefits received 
by the deceased (e.g., his board and lodging) 

Turning now to the scale of compensation payments, we must note at once that 


prior to 1940" no account was taken of the family obligations of workmen. The 


standard rate of compensation in case of total incapacity was 50 per cent of the 
average pre-accident earnings with a maximum of 30s. a week. Where the average 
weekly earnings of the workman were less than 50s., the compensation payments 
were based on a complicated formula providing for compensation of between 50 and 
75 per cent of the wages. Compensation for partial disablement was a weekly sum 
representing the same proportion of the difference between pre- and post-accident 
earnings as the weekly payment for total disablement would have borne to pre-acci 
dent earnings.’* No payment was made for the first three days of disablement, 
unless the disablement lasted for more than four weeks. 

Compensation was payable only where the workman had become incapable of 
work, partially or totally. The effect of the injury must have been to make the 
worker’s labor unsalable on the market, or salable only at a lower wage than that 
which he would otherwise have been entitled to expect. Where the workman ap 
peared to be capable of some little work, but this work was not of a type for which 
there existed a ready market, he was treated as an “odd lot” on the labor market 

* WILLIS, op. ait. supra note 63, at 45 ff. 

"The fact that the risk may be common to all mankind does not disentitle a workman to com 


pensation if in the particular case it arises out of the employment.” Per Lord Marmoor in Thom v. 
Sinclair, [1917] A. C. 127, 145. 
7 During the war compensation rates were increased and supplements for dependents introduced. 
™ Fg., a worker earned before the accident 60s. a week. Had he been totally disabled he would 
have been entitled to the maximum compensation of 30s, a week. He was, however, able to find work 
at gos. a week. The difference between pre- and post-accident earnings was 20s. and he would have 
received by way of compensation « X 20S 10s. a weeh 


60 
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and qualified for compensation for total disablement. If the injured worker was 
unable to find work for reasons other than the result of his injury, ¢.g., the general 
economic position of the country, he would not have been entitled to claim compen- 
sation, 

Instead of receiving weekly compensation payments, the workman could agree 
to settle his claim against his employer by taking a lump sum in full settlement. 
Such agreements, in order to be legally valid, had to be registered in the local County 
Court and the Registrar could refuse registration if he felt that the agreement was 
unduly prejudicial to the workman’s interests. After having paid weekly compensa- 
tion for six months, the employer had a right, on application to the County Court, 
to redeem future payments by offering a lump sum settlement amounting to 75 
per cent of the capital sum needed to buy a Post Office annuity equal to the weekly 
compensation payments. A weekly compensation payment received by a workman 
could be varied at any time on his application or that of his employer, provided 
circumstances had changed.** Where the workman's post-accident earnings were 
equal to or higher than his pre-accident earnings, he could get a declaration of 
liability which would entitle him to have compensation assessed in the future if 
his earnings should decline because of the after-effects of the injury. 

Compensation for a fatal accident took the form of a lump sum payment. Where 
there were no children™ among the dependents, the compensation for total de- 
pendency was the equivalent of three years’ earnings with a minimum of £200 and 
a maximum of £300 (£300 and £400 after 1943). Compensation for partial de 
pendency was such proportion of the above as, in the absence of agreement, was 
fixed by arbitration. The allowance for child dependents was 15 per cent of the 
product of the average wage received by the worker (within the limits of /1 and 
£2) multiplied by the number of weeks which, at the time of the worker's death, 
each child had sull to go to his fifteenth birthday. The total compensation, in- 
cluding the children’s allowance, could not exceed {£600 (£700 after 1943) but if 
some scaling down was necessary, the children’s allowance had to be scaled down 
last. 

The settlement of questions as to liability to pay compensation or as to its 
amount was either by agreement or by arbitration. An agreement, if recorded in 
the County Court, was enforceable as a judgment. Arbitration was usually be 
fore a County Court Judge acting as arbitrator, though the Act envisaged also other 
forms of arbitration. Appeals from the arbitrator’s award were possible to the 
Court of Appeal and, with the permission of that Court, a further and final appeal 
could bring the question before the House of Lords. 

Most employers took out insurance policies against their liability to pay work 
men’s compensation, Insurance was, however, compulsory in the coal mining in- 
dustry only.“ Many small employers in other industries failed to obtain insurance 

** Bg. if the workman's carnings had increased or fallen, or even if the general rate of wages for 
the occupation which ke had followed before his accident had increased. 


® “Children” were all dependents under the age otf 15 
"Workmen's Compensation (Coal Mines) Act, 1034, 24 & 25 Gro. © 
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coverage with the result that a compensation claim brought them into serious 
financial difficulties. Where the employer was insured, his rights against the in- 
surers were, in the event of his bankruptcy or liquidation (of a company), trans- 
ferred to the workmen concerned, so as to allow the latter to claim directly from 
the insurers up to the limit of the employer's contractual coverage. Where the 
employer was not insured, the workmen's claims for compensation were treated as 
preferential debts in the employer’s bankruptcy or liquidation. 
B. Workmen’s Compensation and the Common Law 

After the passing of the first Workmen’s Compensation Act in 1897, claims at 
common law and under the Employers’ Liability Act, 1880, declined at first. The 
1897 Act had not ruled out these alternative remedies, but where the workman's 
injury had been caused by the personal negligence of the employer or of a person 
for whom the employer was vicariously liable, the workman could, at his discretion, 
proceed against the employer either at common law or under the Employers’ Lia- 
bility Act instead of claiming compensation under the Workmen's Compensation 
Act. The employer was, however, not liable to pay both common law damages and 
compensation. Where the workman had elected to take proceedings independently 
of the Workmen's Compensation Act and his action had failed, the Court, on dis- 
missing his action, could, at his request, immediately assess compensation. The work- 
man would in that event have to pay the costs of his unsuccessful common law action 
and this liability often nullified any benefit that he might derive from the award 
of compensation. The workman’s legal advisers were thus in a quandary. If they 
advised their client to proceed at common law he could, if successful, recover sub- 
stantially more by way of damages than he would have received as compensation. 
On the other hand, should his action fail, the costs might well swallow up all the 
compensation awarded to him under the compensation scheme. Unless, therefore, 
the case appeared to be a clear-cut affair, most legal advisers were inclined to 
recommend that their clients accept compensation, except where the workman was 
able to rely on the financial support of his trade union and the union wished to 
have some legal point finally settled and were prepared to foot the bill. 

Since compensation under the Workmen’s Compensation Act and common law 


damages were alternative remedies, the acceptance of one would rule out the sub 


sequent possibility of claiming the other. This led in practice to certain undesirable 


results. Insurance companies, acting on behalf of employers, often approached a 
workman, shortly after he had suffered an accident, with an offer of immediate 
financial assistance. The worker, who perhaps was in financial straits, would accept 
the money and sign a document that he had agreed to take compensation, thus dis 
abling himself from proceeding subsequently against his employers at common law. 
A series of House of Lords decisions, culminating in the case of Young v. Bristol 
Aeroplane Co. Ltd,"* improved the workman’s position in this respect. The work 


™ Cf. §29(1) of the 1925 Act 
1946} 1 All FE. R. 98 Some doubts have been expressed as to the nature of the principle laid 
down in this case. Cf. the note on the case by D. W. Hawkins in 62 L. Q. Rev. 119 (1946) 


7a 
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man’s election to accept workmen’s compensation was not held binding on him 
unless he had realized not only that it was compensation under the Act that he was 
receiving, but also that by receiving it he was precluded from proceeding at common 
law. It might be noted here that while the workman’s rights at common law were 
of course subject to the usual limitation periods, compensation under the Work- 
men’s Compensation Act could be obtained only if a “claim” for it had been made 
to the employers’ within six months from the date of the accident, or date of death 


in the event of a fatal accident. 

Where the workman’s injury had been caused by the negligent act of a third 
party, the workman could either claim compensation from his employer or damages 
from the third party. He could not obtain both damages and compensation. If he 
chose to claim compensation from his employer, the employer was subrogated to 
the workman’s rights against the third party and could claim an indemnity from 
that party. 

C. Objections to the Workmen's Compensation Scheme 


In the course of the fifty years of operation of the scheme many objections to it 
were propounded and many attacks directed against it. As witness to that we have 


a large number of reports of Royal Commissions,*® departmental committees,*! and 


private inquiries.** Space does not permit a discussion of these reports in detail, but 
the following criticisms have been made over and over again. 

1. The Complexity of the Set-up. Writing only nine months after the 1897 Act 
had come into operation, Mr. A. T. Glegg** commented on the plethora of books, 
articles, critical reviews, etc., that it had engendered. This crop of literature was 
harvested by those to whom it fell to administer the Act.** Once precedents had 
been let loose on this branch of law, confusion became even greater. The reader 


of the standard textbook on the Act*® who had to wade through its 1200 pages, had 


to be forgiven a smile when noting the pronouncement of an earlier judge who 
said:*® “It ought to be remembered that the Workmen’s Compensation Acts are 
expressed not in technical but in popular language and ought to be construed not 


*° The “cla: ««for compensation” could be a mere notification of intention to proceed under the Act. 

* Roya. CoMMIssion oF WorKMEN’S COMPENSATION (HeTHERINGTON Commission) Report, Cp. 
No. 6588 (1945). The Commission had suspended their work in 1940 and in view of the appointment 
of the Beveridge Committee they did not continue their investigations afterwards. Some most valuable 
memoranda of evidence had been published, however, prior to that decision. 

*! DeparTMENTAL COoMMICTEE ON WorRKMEN'S COMPENSATION (HoLMAN Grecory ComMITTEE) 
Fina Report, Cmp. No. &16 (1922). Com™irrer oN Computsory INsuRANCE (Cassei. CoMMITTEr) 
Finat. Reporr, Cup. No. 5528 (1937). DerrartMentrar. Commirrere ON CERTAIN QuEsTIONS ARISING 
UNDER ‘THE WorKMEN'S Compensation Acrs (Stewart Commirree) Final Report, Cop. No. 5657 
(1938). INTERDEPARTMENTAL Com™rrrer ON Soctat INsURANCE AND ALtuitp Services (BEVERIDGE 
CommMirtTre) Report ny Str WitriamM Bevertwor, Cmp. No. 6404 (1942). 

®2 ArNoLD Wiison ann Hermann Levy, WorkMEN’s Compensation, Vol. I (1939); Vol. II (1941) 

"8 The Workmen's Compensation Act, 11 Juri. Rev. 137 (1899) 

®* «Some showed a tendency to be smart at the expense of legislators, while others found difficulties 
where none existed, but for the most part the decisions showed that the bone thrown to them was not 
one of serious contention.” Glegg, supra, at 137. 

*° See note 63, supra 

** Romer, L. J., in Smith v. Coles, [1g0§] 2 K. B. 827, 830-831 
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in a technical but in a popular sense.” A. H. Ruegg, K. C., a County Court Judge 
with considerable experience in the administration of the scheme, was more candid 
about the real position. Writing in the same year, he said:** “Before the Workmen’s 
Compensation Act was passed, | was under the impression that I knew what ‘per- 
sonal injury by accident’ meant. Now, I am far from sure that I do.” Giving evi- 
dence before the Holman Gregory Committee,** Judge Ruegg again emphasized that 
the Act was “very technical” and that it was difficult to succeed under it. No 
wonder then that the ordinary workman failed to have any confidence in an 
Act which he simply could not understand. 
2. Litigation, When the 1597 Act was passed, it was hoped that the new scheme 
The only sense in which events justified 


so 


would reduce the amount of litigation. 
this hope was in the eclipse of actions under the Employers’ Liability Act. While 
there were still 583 cases under this Act in 1907, the extension of the workmen's 
compensation scheme in that year led to a rapid decline so that by 1938 (the last 
year for which complete statistics are available) the number had fallen to 42.” 
At first, the new workmen's compensation legislation led also to a fall in common 
law actions, but with the gradual erosion of the defence of common employment 
and the extension of statutory liabilities of employers, the number of common law 
cases increased again. The total number of workmen’s compensation cases taken to 
court in 1938 was 5,419, of which, however, only 1,845 were original claims for 
compensation.”' It is impossible to say how many claims were settled out of court, 
but it has been suggested’® that the claims submitted to litigation were no more 
than 2 per cent of the total of claims. We may fairly surmise that in many of 
the cases settled out of court, the claimant was persuaded to accept a smaller com- 
pensation than he would have been awarded by an arbitrator. The cost of legal 
proceedings, the uncertainty of outcome, fear of loss of employment,”* and general 
shortage of money must have induced many workmen to settle their claims pri 
vately, 

A large proportion of the litigation reterred to was probably unnecesary and 
has been ascribed to the activities of insurance companies." They were accused of 
entering wantonly into long drawn-out litigation in order to compel the workman 
to agree to some unfavorable settlement. Their touts were alleged to pursue in 


jured workmen in hospitals or their families at home, preying upon their fear and 


ignorance so as to be able to settle their claims as cheaply as possible. Much 


*' THe Laws Recucarinc rue Recation of EMPLoy'rs AND WorkKMEN IN ENGLAND 153 (1 

“* HotmMan Grecory ComMirrer, MiNuTES oF EvipENct A. 10263 

** Bevertpce Report, Cmp. No. 6404 at 36, nar. 79(1) 

©? WorKMEN'S CoMPENSATION STATistics FoR 1938. Cap, No. 6203. 

"In 1,405 cases, te., 76.2 per cent of the total, the applicant was successful 

*2Omp. No. 6203, at 14 

*8 “Experience . . . showed that whether the injured workman recovered damages or not, he lost 
his employment if and when he pressed his suit, even if his disability was but temporary.” [ Witson 
AND Livy, op. ci’. supra note 8&2, at 51 

** “My conclusion is that the system of insuring against employers’ liability has promoted a quit 
unnecessarily large amount of litigation in the sphere of workmen's compensation "Robson, I” 
dustrial Law, 51 L. Q. Rev. 105, 199 (1935). 
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evidence of this type was submitted to the Holman Gregory Committee and the 
Hetherington Commission” and although the insurance companies denied the allega- 
tions made against them, there can be little doubt that many malpractices occurred. 

3. Safety. It has been one of the main defects of the workmen's compensation 
scheme that it disregarded the question of industrial safety.””. Compensation can 


merely alleviate the financial effects of an injury, it cannot restore the injured 


worker to health. The authors of the legislation had assumed that the liability 
of paying compensation to injured workmen would induce employers to take greater 
care for their safety.*? Experience showed that this belief had been misplaced. 
Two of H.M. Inspectors of Factories, Commander Smith, R.N.,°* and Mr. Gerald 
Bellhouse,®” stated that employers were less interested in safety since they had in- 
sured against employers’ liability. Employers who had insured against this liability 
had no real incentive to increase safety in their factories. Premium rates depended 
on the industry group of the employer on the basis of a schedule issued by the 
Accident Offices Association; no distinction was made between careful and careless 
employers. “Special rates” were granted to employers in whose factories over a 
period of two or three years accident risk had been shown to be low, but fewness of 
accidents does not as such prove that safety arrangements are adequate.'”? The 
standards of safety were probably highest in the larger companies carrying their 
own insurance risk.'?! 

The workmen’s compensation scheme embodied no arrangements for the 
medical treatment of injured workers. Doubtless, most workmen were contributors 
to the compulsory national health insurance scheme, but some 900,000 persons 
covered by the Workmen’s Compensation Acts were not subject to compulsory 
health insurance.'°* The health insurance scheme in those days provided for a 
minimum of benefits only, the range of the benefits depending on the approved 
society to which the contributor belonged. Few insured persons were entitled to 
facilities to help them with their convalescence. 

4. The amount and the assessment of compensation. Adequacy of compensation 
was never a guiding principle of the workmen’s compensation scheme. From its very 
start it was assumed that the injured workman should himself bear a proportion 
of the loss."" Before 1940 the most that an injured workman could obtain by way 
of compensation was 30s. a week. B. S. Rowntree, who has made a number of 

°° “The burning evil was that insurance offices ‘did all they could to reduce claims, to persuade 
workmen to accept unfavourable terms, to dispute obligations, and to entangle the other party, not un 
frequently, in unnecessary litigation.” [| Witson ano Levy, op. cit. supra note 82, at 155 

<The great question with the working man is, after all, not compensation, but protection.” The 
Flaw in the Employers’ Liability Bill, anonymous writer in 131 THe WestMinsrer Review 492, 500 
(1889). 


** Robson, supra note g4, at 198 
** Evidence before the Digby Committee in 1906. A 


*® Evidence before the Holman Gregory Committee. A. 22305-6 

°° Robson, Industrial Relations and the State: A Reform of Workmen's Compensation, 1 Pot 
511, 525 (1930) 

TTT Witson ano Levy, op. cit. supra note &2, at 243 

198 Id. at 109 8 Td. at 113 
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studies of the workers’ standard of living, estimated that on the basis of 1936 prices, 
a married urban worker with three children would require 53s. a week to maintain 
mere physical efficiency.’°* Thus, while the rate of compensation could conceivably 
suffice for the needs of a single worker, or for a married worker whose family was 
self-supporting, it was undeniably inadequate for a married man with a dependent 
family. Insufficiency of food and financial worries often tended to retard the 
recovery of the injured man. 

The method of assessment, based on the difference between pre- and post- acci- 
dent earnings, was also open to attack. The wages earned immediately prior to the 
accident were often a poor guide to the worker’s then earning capacity. Equally, 
the hypothetical amount which the worker was supposed to be capable of earning 
after the accident often bore little relation to the real position. Many a workman 
was found capable of “light work” irrespective of whether such “light” work was 
available at all, or for the worker in particular. It is not surprising that patients 
were said to be afraid of improving because they could then be classed as able to 
do light work.'°* Much depended, of course, on the medical assessment and it was 
regrettable that this should have led to the creation of a class of professional 
106 


medical witnesses regularly appearing for insurance companies. 
107 


Lump sum settlements were strenously opposed by trade unions. They were 
objected to because they tended to unsettle the recipient by giving him what may 
have appeared to be a substantial sum of money. This capital sum was often 
improvidently invested or used up for daily expenditure,'®* leaving the workman 
then dependent on the poor law. Many workmen resisted the offer of a lump sum 
settlement until the accumulation of debts forced them to give way. 

The absence of any compulsion on employers to take, out insurance coverage 
against their legal liabilities’? meant that many servants of smaller employers, such 
as craftsmen, were unable to recover anything from their employers. Compulsory 
insurance was often demanded but the government refused to consider it. It was 
said that a varying premium rate would be administratively difficult and that a flat 


premium rate would be unfair and would remove from the employer the incentive 
to reduce risks." In any case, with private insurance as expensive as will be pres 


0¢ RS. Rowntrer, THe Homan Neeps or Lanour (1937). 

*°8 Dame Acnes Hunt, Frnat Report or THE (DELEVIGNE) COMMITTEF ON THE REHABILITATION OF 
Persons INJURED IN AccIDENTS 54 (1939). 

1°61] Witson anp Levy, op. cit. supra note $2, at 185. 

TA] Jump sum settlements are speculations in connection with the Compensation Act.” §. Chorl- 
ton, General Secretary of the National Union of Railwaymen giving evidence before the Holman Gregory 
Committee. A. 2712. 

28 “T ump sum settlements dislocate the victim's social habits and mental outlook and those of his 
family; tempt him into a ruinous entry into business, in which he is not qualified to succeed; engender 
resentment inimical to the preservation of social solidarity and induce victims to prolong their incapacity 
by an allurement not shared by weekly allowances paid under the Act.” & CHariry ORGANISATION 
Quartrerty 105 (July, 1934). 

1 Such compulsion existed, of course, in the coal-mining industry. 

12° Cf. the speech by Neville Chamberlain in the House of Commons, May 18, 1925. 184 H. C. Des 


75-76 (sth. ser. 1925). 
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ently shown, the idea of compelling employers to insure was not politically prac 
ticable.!!! 

5. The coverage of the scheme. The workmen's .compensation scheme never 
covered all employed persons. It did not apply to non-manual workers earning 
more than £ 350 p.a. (£420 as from 1942). Available statistics do not clearly indi- 
cate how many persons were in fact under the scheme, but the drawing of the line 
at the above figure was hardly justifiable since few people with incomes just above 
the dividing line were able to make independent provision for the event of their 
being injured at work. 

6. The cost of the scheme. The strongest criticism of the workmen's compensa- 
tion scheme was that, in relation to the benefits which it offered to workmen, it 
was much too expensive. Most employers had some form of insurance coverage 
either with commercial insurance companies''* working for profit or through some 
mutual insurance association. The Beveridge Report contains the following reveal- 
ing figures''® of the distribution of premium income. The figures represent the 
average of the years 1938 and 1939. 

It is evident that for every £100 received by way of premium, the commercial 








‘lotal 
Muanage- Legal & Cost of 
Commis- ment Medical Profit Adminis- 
Premiums sion Expenses | Expenses tration 
L000 | 
£000) % {£000}; % j£L'000) < £’000; % {jL'000) ‘ 


Accident Offices 


2 


Association 1,600 399} 8.7/1,235) 26.8] 214) 4.7) 290) 6.3)): 


Mutual Insurance 
Companies Associations 7,182 316 3! 824) 11.5) 385) 2 451,550) 21.6 


insurance companies paid out only £53 10s.od. to workmen and the mutual in- 
surance associations £78 8s.od. The low return shown by insurance companies 
was not caused by high profits, but by high maangement expenses.''* The follow 
ing reasons for the high expense ratio have been suggested :'!° 


"! “No Government could ask Parliament to compel manufacturers to support a system of profit 
making insurance so wasteful and exorbitant as that which now prevails in this country.” Robson, supra 
note 100, at §24. 

"? Most of the large insurance companies were members of the Accident Offices Association. 

“8 Cap. No. 6404 at 280 (1942). 

™*Tn 1923 the Accident Offices Association gave an undertaking to the Home Secretary to the effect 
that the members of the Association would trom ume to time adjust their premium rates on workmen's 
compensation insurance so as to make the “loss ratio” (4.¢., the proportion which the total amount 
set aside for claims, including reasonable medical and legal expenses, bears to the total of premiums 
received) not less than 60 per cent for the first three years (1924-1926) and thereafter not less than 
624 per cent, or such other proportion, not less than 60 per cent, as might be agreed with the Hom 
Secretary (Cmp. No. 1819 (1925)). See also Robson, Industrial Relations and the State, 1 Pow. Q 
sit, 518 (1930). It should be noted that the Holman Gregory Committee had in 1922 recommended 
a compulsory 70 per cent loss rato (CmMp, No. 816 at 20, pat 2). The Accident Offices Association 
estimated the average percentage of medical and legal expenses included in the amount set aside for 
claims as being in the vears 1935 and 1936 44 per cent of the total of compensation payments. 

“6 TT Witson ann Levy, op. att. supra note ¥2, at 
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a. Duplication of services among competing companies. 

b, Overstaffing, particularly among agents (this was also a result of excessive 
competition). 

c. The small volume of business of some of the smaller companies in relation 
to their fixed overhead expenses. 

d. The high cost of litigation. 

In view of the variety of insurance bodies in existence, there are no accurate 
estimates available of the total cost to employers of workmen's compensation and 
employers’ liability at common law. Cmd. No. 6203 (note go, supra) estimated the 
cost at just under £13!4 millions for 1g35. A later White Paper, introducing the 
government's proposal for a scheme of social insurance,''® estimated the pre-war cost 
at f10 millions together with some {3 millions in administrative expense to 


employers.?"* 


Ill 


Tue Nationar Insurance (INpustrriaL INjurtes) Act, 1946 


A. The provisions of the Act 
The National Insurance (Industrial Injuries) Act, 1946''* did not introduce 
such revolutionary changes in this branch of our law as is often assumed. Its main 
innovations are in the field of administration rather than in questions concerned 
with entitlement to benefit. The intellectual father of the new set-up is Lord Bev- 
eridge, who, as Sir William, in his famous Report on Social Insurance and Allied 


Services, submitted to the Coalition Government in 1942,'' outlined the framework 
of the scheme. Beveridge’s proposals were not entirely accepted by the Govern- 
ment.’ The Government, for instance, did not agree to his suggestion for an 
industrial levy on industries treated as particularly dangerous.’*' It fell to the first 
post-war Labour Government to introduce the necessary legislation, which, in view 
of the scheme’s Coalition parentage, was passed without much opposition. 

In a broad outline of the law such as the present one it is of course impossible 


to give full details of all aspects of the scheme. Benefit rates have been already in- 
creased twice, in 1951'** and 1952,'** and many administrative changes have been 
made in the light of experience. Our main aim is to show where and how the 
new scheme differs from its predecessor. Points of purely administrative interest 
will be disregarded. 


"6 Omp. 6551 (1944) 

"7 'The total paid out by business enterprises in 1938 on account cf wages and salaries has been esti- 
mated at £2475 millions so:that the cost of compensation cannot have come to more than .6 of one per 
cent of the total labor bill. Of course, not all persons in receipt of wages or salaries were covered by 
the workmen's compensation scheme. (Wuirre Paper ON NATIONAL INCOME AND EXPENDITURE @F THE 
Unirep Kincpom, 1938-1946, Cmp. No. 7099 at 10, table 7 (1947)). 

"*o & 10 Geo. 6, ¢. 62. The Act will be referred to herein as the Industrial Injuries Act 

™* Cop. No. 6404. *° Carp. No, 6551. 

*) Reveripce Report, Cmp. No. 6404 at 138, par. 360 

2? National Insurance Act, 1951, 14 & 15 Geo. 6. ¢. 43 

8 Family Allowances and National Insurance Act, 1952. 15 & 16 Gro. 6, & 1 Exiz. 2, c. 29. 
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The scheme is administered by the Ministry of National Insurance which, as 


from April 1, 1945, has taken over all the functions of the Ministry of Labour and 


National Service in connection with the previous unemployment insurance scheme 
and which also prepared the ground for the commencement of the industrial in 
juries scheme as from July 5, 1948. The industrial injuries scheme forms a part, 


though financially a separate one, of the general national insurance scheme provided 


4 


under the National Insurance Act, 1946.'** All persons working under a contract 


of service (as distinct from a contract for services) are treated as being in “insurable 


employment.”"** The weekly contribution'® payable by the insured person is de- 


ducted from his wages or salary and a single stamp is attached by the employer to 
the insured person’s insurance card, covering the employer's and the insured’s con- 
tributions both under the industrial injuries and under the national insurance 
schemes.**7 

Benefit under the scheme is payable “for personal injury caused on or after the 
appointed day'** by accident arising out of and in the course of the employment.” 
It will be seen that these words reproduce the phrasing of section 1(1) of the Work 
men’s Compensation Act, 1925, and, with certain exceptions to be mentioned later, 
they have also been interpreted in the same way. “Personal injury” which under 
the workmen’s compensation scheme meant “injury leading to incapacity to work,” 
includes now also dishgurement even though the insured person’s capacity to work 
has not been impaired. The Act also provides that an accident “arising in the course 
of the insured person’s employment” shall be deemed in the absence of evidence to 
the contrary to have arisen “out of the employment.” The burden of proof re 
garding the causation of an accident does not rest then with the claimant for bene 
fit. This is of particular importance where the insured person was killed at work 
in circumstances where the cause of his death is not clear. 

The Industrial Injuries Act has also changed the rules applicable to injuries sus 
tained on the way to or from work. Under the earlier legislation a workman was 
able to claim compensation only if at the time of his accident he was doing some 


ae 


g & 10 GEO, 6, c. 67 

© All persons in such employment are insured, | if the nature of the employment or oi 
their income 

Certain employments are excepted from insurance. They include 

(a) Prescribed (1.¢., by regulations) employment under a public or local authority constituted in 
Great Britain; 

(b) Employment is a member of the crew of a for ign hip w aircraft 

(c) employment of a casual nature which is not undertaken for the purposes of the employer's 
trade or business; and 

(cd) employment in a private dwelling house by a close relative 

2° At present the contribution rates ave gd. for men over 18 and 3d, for womey over 18 with 
smaller amounts for those under this age The employer pays 5d. for a male employee and 3d. for a 
female employee. The Exchequer also makes a contribution to the Industrial Injuries Fund. 

"7 In passing it may be noted that there are persons lable to insurance under the industrial injuries 
scheme who are excepted from the payment of contributions under the general scheme, ¢.g., persons over 
retirement age who are continuing to work, and marned women in employment who have elected not 
to pay contributions. On the other hand, self-employed and non-employed persons contribute under 
the general scheme but not under the industrial injuries scheme 


876. July 5, 1948. 
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thing, such as traveling on a particular vehicle, which he was contractually bound 


to do in relation to his employer. Now, an accident is deemed to have arisen out 
of and in the course of the employment if it has happened wiile the insured person 
was traveling on a vehicle to or from his place of employment and the vehicle was 
operated by or on behalf of his employer even though the insured person was not 
compelled to use it. 

The position regarding industrial diseases is roughly the same as under the 
Workmen's Compensation Acts. A disease may be a personal injury by accident 
where it has instantaneously affected the workman. Benefit is, however, also granted 
where the disease is a prescribed one and the insured person has been employed in 
one of the named occupations. 

Benefits under the scheme may be divided into three classes. Injury Benefit (at 
present 55s.od. a week) is payable while the insured person is incapacitated from 


v 


work, with a maximum of six months.'** At the end of the six month period, or 
earlier if the insured person’s incapacity terminates before then, he has to undergo a 
medical examination to determine the “degree of loss of mental or physical fac- 


10 


ulty. On the basis of this assessment by a medical board the amount of drs- 
ablement benefit payable to the insured person will be fixed. In order to qualify 
for this benefit, the loss of faculty either must be likely to be permanent (e.g., the 
loss of a finger or eye) or must be substantial." The degree of loss is measured on 
a percentage basis, regulations'®* having laid down percentage equivalents for the 
most common injuries. 

Disablement benefit may take the shape of either a disablement gratuity (where 
the loss of faculty is under 20 per cent) or of a disablement pension (where it is 
over 20 per cent). No benefit is payable for loss of faculty assessed at less than 1 per 
cent. The disablement gratuity is a lump sum payment of £185 for loss of faculty 
of 20 per cent with correspondingly smaller amounts for lesser disablement. The 
pension is payable at a weekly rate of 55s.od. for 100 per cent loss of faculty,’** with 
correspondingly lower rates for loss of faculty of less than 100 per cent.’** In addition 
to the standard rate certain supplements may become payable. Where the beneficiary 
is incapable of work'* he may qualify for an unemployability supplement of 32s.6d. 
a week. Where he is in need of constant attendance he may get an allowance of 
between 258.0d, and sos.od. a week. As loss of faculty is assessed on the basis of 
the effect of the injury on a normal human being, no account is taken of the occupa- 
tion of the claimant and of any special hardship which he might suffer in conse- 
quence of the injury. In order to provide for such cases and to compensate a 

***Men and women receive the same rates of benefit. A married man is entitled to a supplement 
for his wife of 215.6d. a week (provided that the wife does not earn more than gos. on her own account) 
and to a supplement of 10s.6d. per child. The family allowance of 8s. for the second and further 


children is, however, included in the child allowances. 


*®° Loss of physical of mental faculty means some impairment of the power to enjoy a normal life. 
**) 4 substantial disablement is one assessed at more than 20 per cent. 

2 The National Insurance (Industrial Injuries) (Benefit) Regulations, 19048. S. I. 1948, No. 1372. 
es E@.; loss of both hands, complete deatness, loss of sight 

shia : g., 278.6d. for 50 per cent loss of faculty. 


a0 
*° A person is incapable of work if he is unlikely to earn more than £52 in a year 
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claimant for not being able to follow his particular pre-accident occupation with 
consequent financial loss to him, the insured person may qualify for a special hard- 
ship supplement of up to 20s. a week."** Allowances for wife and children are also 
payable at the same rates as for injury benefit, but only to claimants who are either 
in receipt of an unemployability supplement or are undergoing approved hospital 
treatment.!*? 

The third type of benefit available under the scheme is death benefit, payable 
where the insured person met with a fatal accident. The persons entitled to claim 
this benefit are the widow or widower (where he was dependent on his wife for 
his maintenance), the children, and, where dependency can be proved, parents and 
certain other relations. The Industrial Injuries Act has done away with the much 
criticized practice of making lump-sum payments.’** Widows are entitled to a 
widow's pension of 42s.6d. for the first thirteen weeks of widowhood. After that 
period, the widow may qualify for a penion of either 37s.0d.""° or of 20s.od. Both 


pensions are payable for life or until remarriage. In the latter event the widow will 


receive a gratuity equal to one year’s pension. 

Claims for benefit are submitted in the first place at a local office of the Ministry 
of National Insurance. There are no “contribution conditions” so that benefit may 
be claimed even after a single day of insurable employment. If benefit is refused 
or some supplement asked for is disallowed, the insured person may appeal to a 
local appeal tribunal. The members of these tribunals are chosen by the Minister.’*” 
From the tribunal it is possible to make a final appeal to the Industrial Injuries 
Commissioner,'*! subject to the consent of either the chairman of the tribunal or of 
the Commissioner himself. The decisions of the Commissioner are final and not 
subject to revision by the courts. The most important decisions are published by 
H. M. Stationery Office, giving rise thus to a kind of insurance case law.'** Certain 
questions (called “special questions”)'** must be submitted by the local insurance 
office to the Minister for decision. The Minister's decision in these cases, which 
deal with issues fundamental for the scheme, is subject to an appeal to a Judge of 
the High Court. The insurance officer is bound by the assessment of a person’s loss 


**° The total of pension plus supplement may not exceed in this case 55s. a week 

“7 In order to encourage injured workers to regain health, they wall receive disablement benefit at 
the maximum rate while undergoing approved hospital treatment, notwithstanding the fact that their 
“loss of faculty” is less than 100 per cent. 

***T ump sum gratuities are still payable to parents and other relations provided they were not mainly 
dependent on the deceased for their support (in which case they would receive a pension) and as has 
been shown already disablement gratuities also take the form of lump sum payments. 

°° The higher rate is payable where the widow 

(a) has one or more childrtn under 16, or 
(b) is permanently incapable of self-support, or 
(c) is, or reaches, the age of 50. 

° One person each is taken from panels representing employers and insured persons respectively 
The chairman is selected independently by the Minister. 

#2 The Commissioner is appointed directly by the Crown and not by the Minister. The present holder 
of the office is a County Court Judge. 

149 4 discussion of these decisions has recently appeared in book form. H. Kerasr, Case Law of 
NATIONAL INSURANCE AND INDUSTRIAL INJURIES (1952) 

3 These questions deal with such matters as to whether a person is in an insurable employment, who 


is the employer of an insured person, etc 
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of faculty made by the medical board, but both the Minister and the claimant for 
benefit may appeal from the board’s decision to a medical appeal tribunal. 

It has been already stated that the industrial injuries scheme replaced the work- 
men’s compensation scheme as from July 5, 1948. The change-over did not affect 


existing compensation awards which remained as hitherto the responsibility of the 


employer against whom they had been given. A person in receipt of workmen’s 
compensation may, however, qualify for unemployability supplement and also foi 
an allowance for constant attendance which will be paid out of the Industrial In- 
juries Fund.’ In order to qualify for insurance benefits a person must have been 
employed after July 5, 1948 in an insurable employment. There are special pro- 
visions to deal with industrial diseases contracted before that day which have led 


to incapacity to work after it.’ 


B. National Insurance and the Common Law 


Where a person suffers an injury in circumstances entitling him both to common 
law remedies against some other party and also to benefits under the national in- 
surance scheme, there exists now no longer any need to elect which remedy to 
apply for. The unsatisfactory nature of the rules relating to “alternative remedies” 
and the proposed introduction of a national insurance scheme led to the appoint- 
ment in July 1944 of a departmental committee under the chairmanship of Sir 
Walter T. Monckton, K.C. to consider this and certain allied issues. In their Final 


'46 the committee referred to the passage in the Beveridge Report’? in which 


Report 
Lord (then Sir William) Beveridge had laid down the principle that 


person should not have the same need met twice over.” This principle underlies 


‘ 


‘an insured 


the entire national insurance scheme in that an insured person can never claim 
two benefits for the same contingency."** Applying this principle to the case of 
alternative remedies, Lord Beveridge had suggested that it could be put into opera- 
tion either by scaling down the amount of damages at common law or by insisting 
on a refund to the Industrial Injuries Fund of benefits received already where the 
recipient had been subsequently awarded common law damages. Since the Bev- 
eridge Report did not suggest which of these solutions should be adopted, the matter 
was referred to the Monckton Committee. The majority of this committee recom- 
mended that in assessing common law damages the court should take into account 
in diminution of the damages any financial benefits received or receivable by the 
plaintiff under the national insurance schemes. The trade union members'*® of the 
committee dissented from the majority and recommended that the plaintiff in such 


cases should be enutled to full damages, while two other members’® of the com- 


™* The National Insurance (Industrial Injuries) (Benefit) Regulations, 1¢48. S. I. 1948 No. 1372, 
Regs. 32 and 33. 

**° Sec. 89(1) of the Industrial Injuries Act. See also Hales v. Bolton Leathers, Ltd., [1951] 1 
T. L. R. §70. 

6 Pinar Report or THE DeparTMENTAL COMMITTER ON ALTERNATIVE REMEDIES, CMp. No. 6860 
(1946). Two Interim Reports had been published in January 1945 (Cmp. No. 6580) and in May 1945 
(Cmp. No. 6642). 

7 Cup. No. 6404 at 260, par. 101. 

** Fe., industrial injury benefit and unemployment or sickness benefit. 

ee Messrs W. P. Allen and I Fawcett. _— Messrs. ] S. Bovd and G de G. Warren 
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mittee suggested that some ceiling should be placed on the amount of damages 
awarded at common law against an employer. 

The Labour Government adopted a compromise solution to this problem in 
the Law Reform (Personal Injuries) Act, 1948."°' The Act provides that in an 
action for damages for personal injuries the court, in assessing damages, should take 
into account one half of the financial benefits that have accrued or probably will 
accrue to the plaintiff in respect of industrial injury benefit, industrial disablement 
benefit,"** or sickness benefit for a period of five years from the time when the 
cause of action arose. No such deduction applies, however, where the action 1s 
brought by the dependents of a deceased person under the Fatal Accidents Acts. 

It should be noted that the deduction of benefits applies not only in favor of an 
employer, who of course has himself made contributions to the Industrial Injuries 
Fund, but also in favor of any third party who may have been responsible for the 
plaintiff's injury. 

C. General assessment of the Act 

It is too early yet to present a general assessment of the industrial injuries 
scheme. The government actuary will have to prepare a report on the financial 
condition of the Industrial Injuries Fund by 1954 and that perhaps will lead to a 
re-consideration of the principles on which the scheme is based. 

If we look at the scheme in the light of the objections raised against its pred 
ecessors, it must be admitted that most of the objections have been accounted for. 
Of course, those who felt that all the “legalistic nonsense” about “accidents arising 
out of and in the course of the employment” should be dropped, must have been 


disappointed by the developments.’ Hard cases there have been as before, but by 
and large the administration has been wise and humane. 
The benefit rates applicable under the scheme are far more generous than those 


awarded for similar contingencies under the general national insurance scheme.’™* 
There are doubts as to what constitutes today a minimum income necessary to avoid 
sheer poverty. Messrs. B. S. Rowntree and G. R. Lavers in a survey of social con- 
ditions in York'® have fixed the poverty line for a family of five at 1950 prices at 
£5 0s.2d. Now, in 1950 a 400 per cent disabled workman with wife and three 
children under 16 would have received under the industrial injuries scheme (in- 
cluding family allowances) £2 18s.6d'* and would thus in the absence of other in- 
come be suffering from poverty. Of course, he or his wife could have some earnings 
of their own! and the family would also qualify for national assistance if their 


"2 11 & 12 Gro. 6, ¢. 41. This was the Act which also abolished the doctrine of common employ 
ment. 

*®2 An increase in respect of constant attendance will be disregarded. 

88 E.g., Turner-Samuels, Industrial Injuries Acts, 1946-1948, 6 Ino. L. Rev. 266 (1952) 

*®* Compare, for instance, injury benefit at 555. a week with sickness benefit at 328.6d. a week. For 
the reasons for the special treatment of industrial injuries, see the Beveripce Report, Camp. No. 6404 
at 39, pars. 81-83. 

185 DoveRTY AND THE WELFARE STATE (1951) 

**° This does not include an unemployability supplement or allowance for constant attendance to 
which the insured person may be entitled. 

**71f the husband receives a supplement on her behalf she may not carn more than 40s. a week, 


otherwise the supplement would cease. 
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income was to be found insufficient to meet their needs. Since 1950 benefit rates have 
gone up but so have prices and the position is unlikely to be much different. In- 
surance benefits do not meet the full needs of the family man who has become 
totally incapacitated. They are of help to the partially incapacitated person since 
the benefit will not be adjusted for any earnings of which he is capable. He has 
thus an incentive to secure his earliest possible rehabilitation. Similarly, injury 
benefit is probably sufficient for the temporary need which it is supposed to meet. 
It is paid promptly’®® within a matter of a few days after the claim for it has been 
submitted; there is no need to go to the law or to persuade an unwilling insurance 
company to pay up. 

As far as the rehabilitation of injured workers is concerned, we ought to remem- 
ber that the national health service scheme has made medical and hospital treatment 
and the provision of medicines and surgical and other appliances freely available’ 
to all members of the community. The Ministry of Labour and National Service 
has also arranged courses of instruction which will help disabled persons to find a 
place in industry." The Disabled Persons (Employment) Act, 1944, imposes on 
all employers of more than 20 persons an obligation of employing a quota of dis- 
abled persons'’ so that even the partially disabled need no longer fear that they 
will be unable to secure employment because of their disability. 

The employer finds himself probably better off under the present scheme than 
he did in the past. Comparative figures are not available, but in the first year of 
the operation of the industrial injuries scheme the total contributions from em- 


ployers and insured persons amounted to £20,450,000.'"* Since employers pay halt 


*®* No benefit is payable for the first three days of incapacity unless incapacity continues for twelve 
days. Two or more consecutive days in a week may be added up to reach the required twelve, provided 
they fall within a period of thirteen consecutive weeks 

*©" Subject, at present, to a small charge of 1s. for every prescription. Patients also have to pay for 
part of the cost of some of the more expensive appliances, ¢.g., hearing aids. The Industrial Injuries 
Act provides (§75) that artificial limbs should be made available and maintained free of charge or at a 
reduced charge to insured persons who have become incapacitated. 

°° Disabled Persons (Employment) Act, 1944, 7 & 8 Geo. 6, c. 10, §§3-4; also Industrial Injuries 
Act, §74. A description of the facilites available may be found in M. P. Hatr, THe Soctat Services ot 
Mopern ENGLAND (1952). 

2 The quota stands at present at 3 per cent. 

*92 Report oF THE MINisTRY OF NATIONAL INSURANCE, 1944-1949, Cmp. No. 7955 at 61 (1950) 
The position of the National Insurance (Industrial Injuries) Fund in the second year of the operation 
of the scheme was as follows: 

Receipts PAYMENTS 
£, ‘ooo 
Contributions from employers Benefits 
and insured persons 30,204 Injury 9,162 
Exchequer contributions 6,018 Disability 2,766 
Income from investments 744 Death 205 12,133 
Other receipts 5 Administrative expenses 1,936 
Other payments 14 


36,971 14,083 


The excess of receipts over payments for the year ended March 30, 1950 amounted thus to £ 22,888, 
000. (The table is taken from the Seconp Report oF THE MINistRY OF NATIONAL INSURANCE FOR THE 


Pertop Juty 5, 1948-DreCEMBER 31, 1950, CmMp. No. 8412 at 48 (1951)). The expenses of the Industrial 
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the total contributions, the cost of the scheme to them must have been about 
£10’, millions. It has been suggested that the cost of workmen's compensation to 
employers, excluding administrative costs, amounted during the war to some £17 
millions and it would have been much higher now. In order to make a fair com- 


parison it would, of course, be necessary to bring into account also the cost of in- 


surance against employers’ liability at common law the need for which has not dis- 


appeared.’**" Perhaps the position might be summed up by saying that employers in 
safe industries may find themselves now slightly worse off and those in dangerous 
trades better off since, unlike private insurance, the industrial injuries scheme does 
not discriminate between different industries. 

Although comparisons in this field are difficult, there appears to be no evidence 
that accidents in industry are now fewer in numbers though there has been a fall 
in the number of fatal accidents.’ 

This brings us to the last issue—namely, the future of the industrial injuries 
scheme in a period of inflation. When the scheme was proposed first in the Bever- 
idge Report, the underlying assumption was that prices after the war would tend 
to settle down.’** The benefits suggested were all calculated carefully on the basis 
of such prices as might be expected at the end of the war. Prices have, however, 
conunued to rise and what might have been just about adequate benefits have become 
grossly inadequate ones. On two occasions (1951 and 1952) already national in- 
surance benefits had to be reviewed. In each case this meant the passing of an Act 
and the making of many new orders and regulations. The administrative difficulties 
must have been enormous: pensions had to be reviewed, pension books amended, 


Injuries Fund in this period amounted to a mere 5.4 per cent of its receipts, but then the payments to 
insured persons took up only 33 per cent, showing thus a profit of 61.6 per cent. This profit went 
towards building up the Industrial Injuries Fund which, on March 31, 1950, had reached a figure of 
just over £39 millions. Future reports will show a much lower profit ratio since when benefit rates 
were increased substantially in 1952, the sole increase in contributions was an extra 1d. a week on the 
employer's contribution for insured adult men. The low expense ratio clearly proves the advantages of 
an all-embracing compulsory insurance scheme. Employers in the year covered by the report contributed 
just over £15 millions to the Industrial Injuries Fund which may be compared with a total wages and 
salaries bill of £6,970 millions, the cost of compulsory insurance against industrial injuries to the em 
ployers being thus only a little over .2 of one per cent of their payments on account of wages and 
salaries. Cup. No, 8203. The surplus of the Industrial Injuries Fund for the year ended March 31, 
1951 amounted to £19,940,000. The expense ratio rose in this year to 7.2 per cent and payments to 
insured persons absorbed 38.6 per cent of the total receipts of the Fund. The amount of the Fund stood 
on March 31, 1951 at £59,105,000. (Cmp. No. 8635) 

28 The abolition of the principle of “alternative remedies” seems to have led to an increase in 
common law claims against employers. The chairman of the London and Lancashire Insurance Co. 
stated last year that whereas his company dealt with 68 workmen’s common law claims in 1947, the 
number of such claims in 1951 was 533. He forecast that premium rates would have to be sub 
stantially increased if this tendency were to continue. The (London) Times (Annual Financial and 
Commercial Review), Oct. 13, 1952, p. 1, col. 2. 

*®8 Total number of accidents reported to the Ministry of Labour (Reporr or THe Cuter INsprcTOR 
or Facrorirs FoR 1950, CmMp, No. 8445 at 227, App. iv (1952)) 

Non-PaTaL ACCIDENTS FatraL Accipents Tora 
1939 192,371 1,104 193,475 
1950 192,260 799 193,059 

*** Cf. the speech of Lord Beveridge (then Sir William Beveridge, M. P.) in the House of Commons 

on Nov. 3, 1944. 404 H. C. Des. 1129 (5th ser. 1944) 
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and, where contributions rates were also altered, new stamp values had to be printed. 
It stands to reason that we cannot go through this process once every year. If prices 
and incomes go on rising, it may become necessary to fix contributions as percentages 
of income so as to give the revenue the necessary buoyancy in a period of inflation. 
Benefits could then be adjusted easier in sympathy with some cost-of-living index. 
Such a change would, of course, run counter to Beveridge’s assumption of a “flat 
rate of contribution.”"® If that principle were, in fact, to be abandoned, the question 
might well be asked whether it was worth while to retain the fiction of an insurance 
scheme at all, or whether it would not better to merge contributions into the gen- 
eral revenue of the Exchequer and finance the scheme out of the income tax.’ 


But this is another story altogether. 
IV 
GENERAL CONCLUSIONS 
The law relating to employers’ liability is a subdivision of the law of tort and 
its development is therefore subject to much the same influences as have been 
observed for the latter. Not all of us may agree with Professor Friedmann when 
he says:"°7 


The ... main function of the law of tort is the reasonable adjustment of economic risks 
in a capitalist . . . society and not the expression of certain absolute moral principles. 


We must, however, grant him that the law of employers’ liability can be properly 
understood on this functional basis alone. 

In a recent work, Dean Roscoe Pound has traced the law of employers’ liability 
through five stages of historical development.’ According to him, employers’ 
liability rested successively on: 

. The simple idea of causation (ze., the vengeance principle); 
. the idea of fault (z¢., the moral principle) ; 
. the idea of control over dangerous activities; 
4. the insurance principle (¢z., liability should rest with those best able to 
pass on the loss to the general public); and 
5. the principle of greater ability to bear the loss sustained. 

Of these five stages we are here not concerned with the first, which represents 

an early outlook, and the last which hardly deserves to be called a special stage in 


legal history." The existence of the remaining three stages may be easily proved 


in English law. Of course, as happens so often, all three ideas existed and still 


**° Beveripce Report, Comp. No. 6404 at 121, par. 305. 


°° The best argument in favour of this solution may be found in A. T. Peacock, Tur Economics 
or Nationa Insurance (1952). Cf. also Lapy Ruys Witviams, TaxaTion ANp INCENTIVE (1953) 
(1948). 

*67 W_ > ERIEDMANN, LAW anp Soctan Cuance in Conremporary Brirain 97 (i951) 

7°8 Jusnice Accorpinc Tro Law 10-11 (1951). 

**’ Tt would be better to look upon it as an attitude guiding judges and jurics in dealing with cases 


of industrial injuries. 
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exist at the same time. What matters is which idea predominates at any one time 
and represents the epitome of contemporary legal thinking.’ 

Roughly speaking, the heyday of the fault idea ended in 1880. It was succeeded 
by the control idea'™! which, in turn, in the 1930's gave way to the insurance prin- 
ciple. Thomas Beven stated that the master-servant relationship had changed from 
status to contract and from contract to state regulation.’7* This is not true, for 
modern law at least, as contract in this field preceded the rule of status. At common 
law, ¢z., prior to the Employers’ Liability Act, 1880, the injured workman was able 
to claim damages not gua workman, but as a person injured through the negligence 
of another. The doctrine of common employment itself was only another aspect 
of the prevailing contract fetish.'7* 

The Employers’ Liability Act, 1880, represented the first breach in this prin- 
ciple when the employer was held responsible for the negligence of certain workmen 
exercising control over the plaintiff. This was followed by the passing of the 
Factories and Mines Acts which made the employer specifically responsible for the 
safety of premises under his control and the same idea invaded also common law 
via an extension of the employer's common law duties for the safety of his servants. 

The date of commencement of our third stage is not easily fixed. Some might 
place it as early as 1897 when the first Workmen's Compensation Act was passed. 
This would be wrong as the 1897 Act was an experimental measure,'’* probably 
much in advance of contemporary thought.’ The passing of the Act had been 
forced on unwilling politicians by sheer economic necessity. The employer-servant 


relationship had become weakened by the growth of large industrial concerns and 


the common law rules regarding negligence which might have been appropriate 
for the individual employer were not appropriate for the impersonal company- 
employer.’"® Once it had become accepted that it was socially expedient to distribute 
throughout the community the financial risks of industrial employment, the insur- 
ance principle was with us,'"? though it took some time before it was given legis 


lative sanction. 


The developments which, after 1880, led to the breakup of the fault principle 
in the field of employers’ liability may be summarized as follows :'* 


i. The common law duties of employers to workmen were extended.'”® 


1 Wright, The Law of Torts, 1923-1947, 26 Can. B. Rev. 46, 47 (1948). 

‘This idea was not unknown to earlier lawyers. The Select Committee on Railway Labourers, 
reporting in 1846, recommended that railway employers should be made to pay compensation to their 
servants for accidents sustained at work as this would place responsibility on those “who have the 
greatest power to prevent the injury and the greatest means to repair it.” Quoted by Robson, Industrial 
Relations and the State, 1 Pow. QO. 511, 512 (1630). 

2-Tue Law or Emproyers’ Liapitiry anpb WorkMEN'’s COMPENSATION 3 (4th ed. 1909) 

73° Timtyarp, THE WorKER AND THE STATE 171 (1936) 

176 Id. at 26 

77° Tt was opposed by Liberals as unduly burdensome to employers and restrictive of liberty. I Wiison 
AND Levy, of. cif. supra note 82, at Xiv 

17° Id. at $7. 

177 A A Eurenzweic, NecuiGcence Wrrnout Faucr 3 (1951). 

178 PRIEDMANN, Op. cit. supra note 167, at 84 ff. 

179 F g., Wilsons and Clyde Coal Co., Ltd. v. English, [1938] 
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2. A restrictive interpretauon was placed on most employers’ defences.'*? 


3. Further duties were imposed on employers by statute. 

4. The Workmen's Compensauon Acts were interpreted in a more liberal 
fashion." 

A reaction had to set in some time. Public opinion always appears to be in favor 
of the underdog’** and while in the last century the workman occupied this position, 
today, with increased social legislation and with strong trade unions, the employer 
is often more deserving of sympathy. The courts had shown the way towards an 
interpretation of the law more favorable to workmen;'™* now they are to be found 
leading the retreat.'"* This is understandable, since with a universal social in- 
surance scheme the need to make the employer the unpaid insurer of the safety 
of his workmen has ceased. 

This modern trend has shown itself in a number of ways. 

1. Liability based on fault has been reaffirmed in the interpretation of the Fac- 
tories Acts by emphasizing the principle of foreseeability.""* A recommendation 
to introduce the principle of reasonable practicability into the Factories Acts has also 
been made by the Monckton Committee'*® but has not been acted upon so far. 

2. Courts have come to realize that many of the legal safeguards for workmen 
may be difficult to apply under modern economic conditions. Thus, in Latimer v. 
A.E.C, Ltd.'*" the plaintiff had been injured when slipping on a damp floor at 
work after the premises had been flooded by an exceptional rainfall. He claimed 
damages for, among others, breach of the employers’ duty at common law to provide 
safe premises. The trial judge having decided in the plaintiff's favor, the employers 


appealed. The appeal succeeded and in his judgment Singleton, L. J., referred to 
the absence of questions as to the economic consequences of a temporary closure of 


the factory, which w. id have been the only effective alternative to the employment 
188 


of the plainuff in dangerous circumstances. 
3. A further extension of compulsory state insurance at the expense of private in- 


**° (a) Volenti non fit injuria. Cf. Smith vy. Baker & Sons, [1891] A. C. 325; (b) Common Employ- 
ment. Cf. Radcliffe v. Ribble Motor Services, Ltd., [1938] 1 All E. R. 71. 

**1 Cf. the interpretation given to §29(1) concerning the workman's right of election. 

** Por the reactions of the courts to this tendency, consult Friedmann, Soctal Security and Some 
Recent Developments in the Common Law, 21 Can. B. Rev. 369, 379 (1943). 

**8 Cf. Friedmann, Statute Law and Its Interpretation in the Modern State, 26 Can. B. Rev. 1277 ff 
(1948) 

*** Lawyers with socialist learnings view this trend wth obvious dislike, e.g., W. Friedmann’s review 
of C. K. Auten, Law in THE Makine (5th ed. 1951), in 15 Mop. L. Rev. 386, 389 (1952): “From the 
early 30's to the middle 40's the House of Lords exercised a decisive influence on the adaptation of many 
branches of the law to new social needs. The majority of its members then believed in the common 
law as a growing organism which had to develop side by side with the action of the legislator. The 
philosophy of the present House of Lords ts that of emphasizing traditional categories, however mean 
ingless in modern umes, and of refusing to use the many ways of creative development . . . for the 
rationalisation of law.” Note also the same author's view in Law anp Soctar CHANGE IN CONTEMPORARY 
Brirain 74 (1951). 

86 Fg. Burns v. Terry, [1951] 1 T. L. R. 539 

786 Pinar REPORT OF THE DepaRTMENTAL CoMMiTTeE ON ALTERNATIVE REMEDIES, CmMp. No. 6860 

35, par. 82 (1946). 

“e" fs052) 1 T. L. R. 340 


188 Id. at 1354 
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surance has been opposed as the latter still provides a continuing guarantee of the 


Iso 


maintenance of safety precautions. The insurance company’s agent is supposed 
to be acting as an unpaid factory inspector. 

It appears then that fears which have been expressed that social insurance legis 
lation would unduly weight the scales in the employees’ favor, have been ground- 
less. Our flexible common law system has restored the balance between an “in- 


190 


jured’s law” and an “injurer’s law’'¥? without undue difficulty. The insurance 


principle, as distinct from the issue of compulsory state insurance, has long ago 


become part and parcel of the common law. The new legislation has thus led to 


administrative changes, it has replaced perhaps the immediate paymaster’®? of the 


injured workman, but the fundamental change in outlook has taken place long 


ago. 

18° FRIEDMANN, Law AND Social CHANGE IN ConreMPoraARY Brrratn 100 (1951). This is perhaps a 
questionable argument. 

19° EMRENZWEIG, OP. cif. supra note 177, at 9. 

**. The ultimate paymaster must always be the general public, whether as consumers, as taxpayers, or 
as contributors to a compulsory insurance scheme 





AN ANALYSIS OF JUDICIAL INTERPRETATION 
AND APPLICATION OF CERTAIN ASPECTS 
OF THE FEDERAL EMPLOYERS’ 
LIABILITY ACT* 


Joun M. Ennist 


The first thing that should be emphasized about the Federal Employers’ Liability 
Act! is that it is not in the nature of a workmen’s compensation law, but is in fact 


a special federal negligence law which gives the right to most of the employees of 


the railroads to bring a negligence action against their employer for personal in- 
juries suffered while on the job. The pertinent portion of Section 1 of the Act (45 
U.S. C. §51) reads as follows: 


Every common carrier by railroad while engaging in commerce between any of the 
several states . . . shall be liable in damages to any person suffering injury while he is 
employed by such carrier in such commerce, or, in case of the death of such employee, 
to his or her personal representative . . . for such injury or death resulting in whole or in 
part from the negligence of any of the officers, agents, or employees of such carrier, 
or by reason of any defect or insufficiency, due to its negligence, in its cars, engines, ap 
pliances, machinery, track, roadbed, works, boats, wharves, or other equipment. (Italics 


supplied. ) 


To put this in a different way, if there are no facts which indicate negligence on the 
part of the railroad, the employee has no right under the Act which can be success- 
fully prosecuted. There are situations where a man is injured through no apparent 
fault of his own and yet there cannot be shown any negligence on the part of the 
carrier. Such an injured railroad employee is indeed unfortunate because he does 
not have recourse to any state workmen’s compensation law and there is no federal 
compensation law to cover him, so that he is in the position of having no remedy 
in any form for his injuries and damages, and if he is killed his widow is in a sad 
situation legally as well as personally. 

When counsel is consulted by an injured railroad employee the attorney should 
remember that “negligence” under FELA is the same in variety and degree as in 
any other type of personal injury action based on negligence. The attorney who is 
counsel in an FELA case should, however, be aware of a number of differences 

*In this article special attention is given to recent developments in the judicial doctrine of the 
duty of the employer to furnish a reasonably safe place to work. 

t Of Los Angeles, Cahfornia; member of the California bar. 


* Congress, of course, 1s the source of the Act. The original Act, passed in 1g06 (34 Srar. 232 
was held unconstitutional by the Supreme Court. Employers’ Liability Cases, 207 U. S. 463 (1908). 
Congress, on Apnl 22, 1908 passed the present law, and on August 11, 1939 enacted certain amend 
ments 35 Srar. 65 (1908), as amended by 36 Star. 291 (1910), and §3 Star. 1404 (1939), 45 
UL S.C. §§51-60 (1946). 

The FELA is also generally considered to embrace the Safety Appliance Acts, 27 Star. 531 (1893), 
as amended, 45 U. S. C. §§1-16 (1946), and the Boiler Inspection Acts, 36 Srat. 913 (1911), as 


amended, 45 U.S. C. §§22-34 (1946). 
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between the case of an injured railroad employee and other types of negligence cases 
such as arise in trafhe accidents. I am going to cover the major differences in the 
order in which they occur most naturally to me, for I do not know of any text which 
sets forth the differences between the FELA and the ordinary law of negligence. 
First of all, let me remind you that Section 1 of the Act states that the railroad is 
responsible and shall be liable in damages for injuries or death resulting in whole or 
in part from the negligence of any of its agents or insufficiency in its equipment, ete. 
The important words here are “in part.” This means that, while the injured man’s 


employer may be only slightly negligent in a small part of the entire picture of 


negligence, nevertheless, the carrier is responsible under the Act and can be made 


responsible in damages. This becomes quite important in many situations. For 
example, a switch engine may be moving over a public highway or crossing with a 
switchman on the front footboard, which is a common place for him to be. A 
truck may come along and, through gross negligence, fail to yield the right of way 
to the switch engine and strike the engine, causing an injury to the switchman who 
was on the front footboard of the engine. You might think that there would be no 
vestige of liability upon the part of the railroad in such a picture. On the contrary, 
if. for example, the switchman had given a slow-down signal or a stop signal and if 
the engineer failed to heed these hand signals, you would have a case of liability 
against the railroad even though it is very obvious that the truck is the principal 
offender in this situation. In fact, in an ordinary negligence case, 1 think the at 
torney would be justified in advising his client that the carelessness of the truck 
driver was the sole proximate cause of the accident, and that it would be difficult 
to convince a jury (if one could indeed convince a judge, that he was entitled to get 
to a jury) that the truck driver was not the real cause of injury and therefore the 
sole proximate cause. 

Under the FELA, however, the courts, including the United States Supreme 
Court, have rendered a number of decisions on the principle of proximate cause 
which clearly indicate that the situation just outlined would constitute a case of 
liability. In this discussion they have referred specifically to the two words, “in 
part.” appearing in Section 1 of the Act. A leading case on this subject is that of 
Eglsaer v. Scandrett.” There the facts were these: The train was stopped at Freeport, 
Illinois, although its final destination was Milwaukee. The engineer of the train 
decided to leave the cab and fix the automatic bell ringer, which had failed to work 
automatically and which had thereafter been operated by hand. The engineer told 
the fireman that he was going to do this. The fireman offered to go out and do 
the job. The engineer, however, climbed out of the cab and on to the cat-walk 
along the right side of the engine. The fireman continued with certain duties in 
the cab which caused the escape of some steam so that the fireman could not see 
the engineer or what he was doing. When the fireman received a proceed signal 
from the brakeman he called to the engineer, and when the engineer did not 
answer, the fireman went to look for him and found him lying on the ground on 


the left side of the cab. 


7151 F. 2d 562, 564-566 (7th Cir. 1945). 
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In this case there was no evidence available as to what caused the engineer to fall 
from the cat-walk of the engine and receive the injuries which killed him. The 
jury decided that the somewhat remote negligence of the defective bell ringer prox- 
imately caused the engineer’s death. The trial judge in giving his reason for grant- 
ing the motion of the defendant railroad to set aside the verdict of the jury, said in 
effect: 

. . » No proof was introduced that Engineer Mackin ever touched any part of the 
bell ringer mechanism or that he fell while attempting its repair or adjustment. The 
burden of proof was on the plaintiff to establish affirmative proof that the defective bell 


ringer was the proximate cause. This the plaintiff has failed to do. 


The opinion of the court of appeals was written by Judge Evans. It is a clear 
statement of the law, showing how far the courts have gone in holding that even 


a rather remote act of negligence may be in part the cause of injury or death and 
therefore make the carrier responsible under the FELA. The court of appeals re- 
versed the judgment of the trial court and directed that judgment be entered con- 
forming with the jury’s verdict for the plaintiff. In doing so the court of appeals 
said that the facts showed that: the engineer fell, was injured, and from his injuries 
died; he was on the ground beneath the bell ringer which he had said he was going 
out to repair; and the bell ringer was defective and the defendant’s negligence with 


respect to the defectiveness of the bell ringer was established. The court stated that 
while it was true that the plaintiff-widow had no evidence showing that the de- 
fective bell ringer was the cause of death, the court thought, nevertheless, that the 
defendant's negligence need not be the sole cause of the accident. It appeared that 
there was a loose rope attached to the bell ringer equipment, and the court said that 
if the jury selected the theory that the loose rope was a proximate cause which may 
have caused the engineer to fall from the engine then the jury was not speculating. 
Therefore the court did not agree with the district court that there was no evidence 
that the engineer's death resulted “in part” from the defective bell ringer, and re 
versed the decision of the lower court.* 

The courts have not reversed this decision nor have they receded from this doc 
trine that the railroad’s negligence may be only a part of the proximate cause or may 
be of indirect inference. An attorney consulted by an injured railroad employee 
therefore should examine the facts for any slight evidence of negligence on the part 
of the railroad and should not be disturbed if it seems to him that in view of his 
training in ordinary negligence actions there are one or more proximate causes 
which are to him much more likely to be the true cause of the employee's injury. 

The second major difference between ordinary negligence cases and FELA neg 
ligence cases has to do with that legal phrase “contributory negligence.” In FELA 
cases contributory negligence has been banished in favor of its much more humane 
relation, comparative negligence. The law on this subject is contained in Section 
3 (45 U.S. C. §53) of the Act, which reads as follows: 

In all actions hereafter brought against any such common carrier by railroad under 
or by virtue of any of the provisions of this chapter to recover damages for personal 


*The court of appeals cited the decision of Tennant v. Peoria & P. U. Ry., 321 U.S. 29 (1944). 
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injuries to an employee, or where such injuries have resulted in his death, the fact that the 
employee may have been guilty of contributory negligence shall not bar a recovery, but the 
damages shall be diminished by the jury in proportion to the amount of negligence at 
tributable to such employee: Provided, that no such employee who may be injured or 
killed shall be held to have been guilty of contributory negligence in any case where the 
violation by such common carrier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee. (Italics supplied. ) 


A few citations on this point are sufficient since it has not been a controversial 

section of the act.* First of all, there is the interesting comment of the California 
court in Evicksen v. Southern Pacific Co.:* 
Whether an employee . . . was guilty of contributory negligence is a matter in the first 
instance for the jury to determine, and then on motion for new trial for the trial court. 
The jury were fully and fairly instructed on contributory negligence. As we cannot say 
as a matter of law that plaintiff was guilty of such negligence, we cannot disturb the 
verdict for lack of diminution, if there was such lack. 


Second, in Terminal R. R. Ass'n v. Fitzjohn, the court held concerning contrib- 
utory negligence:® Whether Wie plaintiff was contributorily negligent in riding on 
the side ladder of a moving car, knowing there was a pole too close to the track, 


was a question for the jury, and the jury’s determination negating contributory 


negligence on plaintiff's part could not be disturbed on appeal on the basis of 


scienter or as a matter of law. 

Third, in the case of Ellis v. Union Pacific R. R.,’ an engine foreman (in charge 
of a switching crew) was injured when he was caught between the side of the rail 
road car he was riding on, and the side of the building adjacent to the track. The 
court held that where there is shown any negligence whatever upon the part of the 
carrier either in whole or in part proximately contributing to the plaintiff's injury, 
the case must be submitted to the jury, irrespective of plaintiff's contributory neg- 
ligence if any; and that plaintiff's contributory negligence, tf any, ts a question for 
the jury to determine” 

The third major difference between ordinary negligence actions and FELA cases 
is that under the FELA there is no such thing as a defense based upon the theory 


that an employee assumed the risks of his employment.” I will discuss two cases 


“Numerous decisions of the Supreme Court of the United States and of the several states are to be 
found in the annotations, beginning at page 610, of 45 U.S. C. A. (1943). None of these contravene 
the intent and meaning of the language in this section, particularly the words which the writer has 
underscored. 

* 105 Advance Calif. Rep. 1018, 234 P. 2d 270, 286 (1951), aff'd, 39 Cal. 2d 385, 246 P. ad 642 
(1952), cert. dented, 73 Sup. Ct. 277 (1952) 

° 165 F. 2d 473, 477-478 (8th Cir. 1948) 

7 329 U.S. 649 (1947). The Court reversed the judgment for the plaintiff on other grounds 

"At the request ot the Chief Fditor (the Honorable William J. Palmer, Judge of the Superior Court 
in Los Angeles, Californ:a) of Catirornta Approvep Jury Instructions (Wesr PustiseinGc Co., 1950), 
the writer drafted a fairly complete set of jury instructions for FELA cases, which were incorporated 
in the 1950 Supplement (Part 4) (with some judicial modifications and with annotations by the editors) 
Instructions Nos. 301-J and 301-K are on comparative negligence. These instructions are now being given 
by the judges of the California superior courts and by many of the judges of the United States district 
courts in Califorma, These comparative neghgence instructions do not seem to confuse juries and, in 
my opinion, would not confuse juries even in general negligence litigation 

* The law on this subject 1s contained in Section 4 of the Act (45 U. S. C. §54). This section 
is annotated beginning at page 605 of 45 U. S. C. A. (1943) 
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only. Many times an employee receives an injury while violating one or more of 
the company rules. I have been told by railroad men who have seniority whiskers 
reaching down to their knees that it ts impossible “to railroad right and to keep on 
time” (sic) without violating a rule or so every day because the rules are so complex 
and in certain ways contravene accepted practices in railroading. Counsel for the 
plaintiff need not be disturbed if he finds that an injured employee has violated the 
rules in some way, provided that he also finds from the facts that the company is 
negligent either in commission or omission. In the case of Cross v. Spokane P. & S. 
Ry.” the Court held that the violation of a company rule does not constitute as- 


sumption of risk, and that at the very most it could constitute contributory negli- 


gence, leading to the reduction of the damages awarded. 

Assumption of risk was finally and completely wiped out by a statutory amend- 
ment of the FELA which became effective August 11, 1939.'" Until that time 
there was considerable confusion in the courts about the doctrine of assumption of 
risk and it became apparent that many of the courts were adhering to the earlier 
harsh rule of assumption of risk, which tended to frustrate the law enacted by Con- 


gress, by decisions which spoke of “non-negligence” on the part of the carrier, and 


by various other conceptions of the judicial mind. The first case to reach the United 
States Supreme Court after the 1939 amendment abolishing the assumption of risk 
was Tiller v. Atlantic Coast Line R.R."° The plaintiff's husband, who was a police- 
man for the railroad, was inspecting seals on the cars at night when he met death 
by accident. The deceased was aware that no lights were used on the moving cars 
and that no one would look out for him in making switching movements. There 
was no evidence as to what he was doing at the time he was run over and killed. 
The train which killed Tiller was backing up and there was a brakeman with a 
lantern riding on the rear end on the side opposite to where Tiller was found. 
The engine bell was ringing at the time of the accident. The federal district court 
directed a verdict for the defendant railroad on the grounds that (1) the evidence 
disclosed no actionable negligence, and (2) the cause ot death was speculative and 
conjectural, The court of appeals athrmed,'® and certiorari was granted because 
the lower court’s decision was based on a holding that the deceased had in effect 
assumed the risk of his position and therefore there was no duty owed him by the 
railroad. The Supreme Court in its opinion indicated that it recognized that in 
decisions previous to the 193g amendment assumption of risk had sometimes been 
recognized as a defense to negligence, and sometimes had been held equivalent to 


non-negligence. The Court then stated :" 


We hold that every vestige of the doctrine of assumption of risk was obliterated 
from the law by the 1939 Amendment, and that Congress, by abolishing the defense of 
assumption of risk in that statute, did not mean to leave open the identical defense for 
the master by changing its name to “non-negligence.”!® 
29 283 U. S. 821 (1931). 

53 Srar. 1404 (1939), 45 U. S.C. $54 (1946) 

19318 U.S. 54 (1943). 

828 F. ad 420 (qth Cir. 1942). 

44318 U.S. at 58. 

*® The Tiller case was before the Court a second ume, with the same result. 323 U.S. 574 (1945) 
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The next point I want to cover is that under the FELA the employee is enutled 


to be furnished a reasonably safe place to work. This principle I shall cover in 
detail for two reasons: First, it includes a large percentage of the legal actions which 
arise under the FELA, and second, under this doctrine the courts as “the living 
voice of the law” have steadily extended protection to injured railroad workers, 
including the spelling out of the recent interesting doctrine of the legal responsi- 
bility of the carrier to take “additional precautions” under certain circumstances. 


Nownere iN THE FELA Is Tuts Doctrine Mentionen, So We Must Look to THE 
Court Decisions ror GUIDANCE 

A leading case which indicates the all-inclusive interpretation of the United 
States Supreme Court which is expressly intended to furnish the highest degree of 
legal redress for injured railroad workers is Batley v. Central Vermont Ry.'® Bailey, 
a section hand, was killed by falling from a bridge while dumping a hopper car of 
cinders through the ties of the bridge to the road below. He was using a wrench 
which had been used for this purpose for years without accident. There was no 
defective equipment and the work was being done in the customary way. Bailey 
had been warned that the wrench would twist around if he did not let go of it be 
fore the hopper started to open. He failed to let go of the wrench soon enough; 
the wrench did twist around, causing Bailey to lose his balance and fall to his death. 
The widow sued under the FELA, alleging that the railroad had failed to furnish 
a safe place to work. The Supreme Court, in an opinion written by Mr. Justice 
Douglas, sustained the plaintiff's case on the following grounds: The hopper car 
could have been opened before it was moved onto the bridge, or the cinders could 
have been dumped on the roadbed and later shoved onto the bridge to fall on the 
road below. The Court said that the nature of Bailey's work, the absence of a 
guard rail, the height of the bridge from the ground, the space he had to stand in, 
the footing which he had, were all facts for the jury to weigh and appraise, and that 
it was for the jury to decide whether the railroad was negligent. 

In the Barley case the Supreme Court decision emphasized that the jury is the 
tribunal under our legal system to decide any debatable issue where fair-minded men 
might reach different conclusions. The Court said that the right to trial by jury is 
a basic and fundamental feature of our system of jurisprudence and that to withdraw 
debatable questions from the jury is to usurp its function. 

Mr. Justice Douglas also pointed out in the Batley decision that the duty of the 
railroad to furnish a reasonably safe place to work is a continuing one “from which 
the carrier is not relieved by the fact that the employee’s work at the place in ques- 


The last point should be noted by any attorneys 


dT 


tion in fleeting or infrequent. 
who are interested in conducting FELA litigation, as it would come up repeatedly 
in practice. 


*319 U.S. 350 (1943) 
'T Id. at 353. 
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Farture 10 Furnisu a Reasonasry Sart Prace to Work May Be Basep Upon THe 
Fact Tuat Equipment Usep sy tHe Emptoyee Is Nor ReasonaBLy SAFE 

In the case of Carpenter v. Atchison, Topeka & Santa Fe Ry.,"* the court found 
that it was a question for the jury to decide whether the railroad had furnished a 
reasonably safe place to work under circumstances which concerned a motor car 
accident. Plaintiff's husband was killed when the railroad motor car he was 
operating was struck by a truck at a crossing. The motor car was so insulated that 
it would not operate crossing wigwags or other signals; it had no bell, whistle, or 
other warning device. There was evidence that it was going 15-20 m.p.h, instead 
of the 10 m.p.h. to which company rules limited it at crossings; the rules also 
required it to yield the right of way to traffic at crossings and to flag over crossings 
during dense traffic. In this action for wrongful death under the FELA judgment 
went for defendant in the trial court but the appellate court reversed, pointing out 
that: (1) In determining the question whether there was any evidence of negligence 
which should have been submitted to the jury, the federal statutes and decisions con- 
trolled. (2) The Act was to be given a liberal construction in order to accomplish 


its humanitarian purposes.’® 


Under it [the FELA] the duty ... upon defendant 1s to use reasonable care in furnish- 
ing its employees with a safe place to work... . The term negligence, as used in the act, 
is a violation of that duty. The employer is liable for injuries which can be attributed 
to conditions under its control when they are not such as a reasonable man ought to 
maintain in the circumstances. ... (3) Where the evidence is such that fair-minded men 
might honestly draw different conclusions as to the existence of negligence on the part ot 
the defendant. .. . the question is not one of law, but one of fact to be settled by the 
jury. ... (4) The rules governing the determination of a motion such as here made 
under Section 630 of the Code of Civil Procedure are the same as those applicable to 
motions for a judgment of nonsuit and a directed verdict.... (5) The ... Act imposes 
a liability on a common carrier by railroad for injuries to or the death of an employee re- 
sulting in whole or in part from its negligence. (6) We cannot say as a matter of law 
that the defendant railroad complied with its duties in a reasonably careful manner 
under the circumstances shown, nor that the conduct which a jury might find to be 
negligent did not contribute in whole or in part to the injuries received by the decedent. 
(Italics supplied.) 
lll 

Tue Suicurest SHOWING OF NEGLIGENCE Is SUFFICIENT TO TAKE THE Case TO THE 

Jury, AND Prectupes A DererMINATION OF THE IssUE IN THE Case THROUGH THE 
Lecat Process or Non-surt, Direcrep Verpicr, or Simivar Lecat Device 

The Taller case*® is an example of the conclusiveness of the Supreme Court's 

decision that the question of negligence in FELA <ases must go to the jury. Tiller 


was killed when he was struck by several cars which were being moved by an 


engine in backward motion at night. The evidence indicated that there was no 


*10g Advance Calif. Rep. 17, 240 P. 2d 5 (1952) 

7d. at 7, 8. Author’s note: Remember that the deceased had been riding on a rail motor car, 
and various mechanical devices were here involved 

2° Tiller v. Atlantic Coast Line R. R., 323 U.S. s74 (1945) 
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light burning on the rear of the engine at the time of the backup movement. There 
was other evidence that even if there had been a light burning it would not have been 
visible to Tiller. The deceased was aware that no lights were used on the moving 
cars and that no one would look out for him in making switching movements. 
There was no evidence as to what he was doing at the time he was run over and 
killed. There was a brakeman with a lighted lantern riding on the rear end of the 
cut of cars on the side opposite to where Tiller was found. The engine bell was 
ringing at the time of the accident. This case was tried twice. The second time the 
jury returned a verdict in favor of the plaintiff but the court of appeals’ reversed, 
and certiorari was granted because of the importance of this case as it related to the 
administration and enforcement of the FELA. The court of appeals had held that 
the evidence of negligence was insufficient to justify submitting the case to the jury, 
and that the district court should have directed a verdict in favor of the railroad. 

The Supreme Court held that the plaintiff was entitled to recover and that it 
was for the jury to determine whether or not the failure to provide the required 


lights on the rear of the locomotive proximately contributed to the deceased's death. 


Mr. Justice Black delivered the opinion, and said in part:** 


It was for the jury to determine whether the failure to provide this required light 
on the rear of the locomotive proximately contributed to the deceased’s death. The 
ruling of the court below that it was not a proximate cause was based on this reasoning: 
The general railroad practice in yard movements is to push cars attached to the rear of an 
engine; no express regulation of the Commission prohibits this; in the instant case the 
cars attached to the engine necessarily would have obscured any light on the rear of that 
engine; the light so obscured would not have enabled the engineer to see 300 feet back- 
wards so as to avoid injuring the deceased nor would the light have been visible to the 
deceased standing at or near the track ahead of the backward movement. Therefore, 
the court concluded, the failure to furnish the light was not proximately related to the 
death of Tiller. 

Assuming, without deciding, the railroad could consistently with Rule 131 obscure 
the required light on the rear of the engine, it does not follow that, as a matter of law, 
failure to have the light did not contribute to Tiller’s death. The deceased met his 
death on a dark night, and the diffused rays of a strong headlight even though directly 
obscured from the front, might easily have spread themselves so that one standing within 
three carlengths of the approaching locomotive would have been given warning of its 
presence, or at least so the jury might have found. The backward movement of cars 
on a dark night in an unlit yard was potentially perilous to those compelled to work 
in the yard. Tennant v. Peoria & P. U. R. Co., 321 U. S. 29, 33. And “The standard 
of care must be commensurate to the dangers of the business.” Tiller v. Auantic Coast 
Line R. Co, supra. 


In the Tennant case** referred to above in the opinion in the Tiller case, there 
were no eye witnesses to the accident, and the jury had found a verdict for the 
plaintiff, which was reversed by the court of appeals.** In finding for the plaintiff 
and reversing the court of appeals, which found there was not enough evidence to 

"142 F. 2d 718 (4th Cir. 1944) 

23 U.S. at §78-579 


Tennant v. Peoria & P. U. R. R., 321 U. S. 29 (1944) 
*4 134 F. 2d 860 (7th Cir. 1943). 
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take the case to the jury, Mr. Justice Murphy stated that there was some evidence of 
negligence which, together with the presumption that Tennant was exercising due 
care to preserve his life, was sufficient to submit the case to the jury. The opinion 
of the Supreme Court in the Tennant case is so positive in indicating that in these 
cases even the slightest evidence of negligence is a jury question, that I quote from 
the language of the Supreme Court” as the best way of emphasizing this point: 


In holding that there was no evidence upon which to base the jury’s inference as to 
causation, the court below emphasized other inferences which are suggested by the con- 
flicting evidence. Thus it was said to be unreasonable to assume that Tennant was 
standing on the track north of the engine in the performance of his duties. It seemed 
more probable to the court that he seated himself on the footboard of the engine and fell 
asleep. Or he may have walked back unnoticed to a point south of the engine and been 
killed while trying to climb through the cars to the other side of the track. These and 
other possibilities suggested by diligent counsel for respondent all suffer from the same 
lack of direct proof as characterizes the one adopted by the jury... . 

It is not the function of a court to search the record for conflicting circumstantial 
evidence in order to take the case away from the jury on a theory that the proof gives 
equal support to inconsistent and uncertain inferences. The focal point of judicial review 
is the reasonableness of the particular inference or conclusion drawn by the jury. It is 
the jury, not the court, which ts the fact-finding body. It weighs the contradictory evi- 
dence and inferences, judges the credibility of witnesses, receives expert instructions, and 
draws the ultimate conclusion as to the facts. The very essence of its functions is to 
select from among conflicting inferences and conclusions that which it considers most 
reasonable. . . . That conclusion, whether it relates to negligence, causation, or any 
other factual matter, cannot be ignored. Courts are not free to re-weigh the evidence 
and set aside the jury verdict merely because the jury could have drawn different infer- 
ences or conclusions or because judges feel that other results are more reasonable. (Italics 
supplied. ) 


There are many other cases which reiterate and reemphasize that the jury is the 
proper tribunal to decide the facts in FELA cases.** 
IV 
Tue Facr Tuar tue Work-prace Is Away From RaiLRoapD-OWNED OR CONTROLLED 
Prorerty Dors Nor Retieve tHe Raitroap oF Liapiniry oN AccOUNT OF AN 
Unsare Pract to Work 
In the case of Erichsen v. Southern Pacific Co." the court held that it was 


immaterial that the place where plaintiff worked was not under the control of the 
defendant railroad, since the defendant required the plaintiff to work there. The 


plaintiff was employed by defendant to select railroad ties for it to purchase. Cheney 


Lumber Company was a supplier which plaintiff frequently visited for that purpose. 
He had to stand on a dock, over 10 feet above the tracks, where the ties were loaded. 


There was so little room for him to stand where the ties were flush with the end of 


85 491 U.S. at 34-35 

** Two other cases which indicate clearly that the question of negligence in an FELA action is one to 
he determined exclusively by the jury are Wilkerson vy. McCarthy, 336 U. S. 53 (1949), and Butz v 
Union Pacific R. R., 233 P. ad 332 (Utah, 1951) 

*T 105 Advance Calif. Rep. 1018, 234 P. 24 270 | ). afd, 39 C 2d 385, 246 P. 2d 642 (1952) 


rt. demed, 7% Sup. Ct. 2977 (19 
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the dock that he had to lean over to inspect the ends. In so doing he fell and was 
badly injured. He won damages in this FELA suit. On appeal the verdict was 
afhrmed; the court reasoned as follows: (1) The Act applies only to employees of a 
railroad who are employed in interstate commerce. He was thus employed, since 
the ties were eventually placed on tracks used in interstate commerce. (2) To re- 
cover, the employee must prove that his injuries were proximately caused by his 
employer's negligence—here the failure to provide a safe place for plainuff to per- 
form his duties. The fact that the place was not in detendant’s control is immaterial. 
It is also immaterial that plaintiff was his own boss at the scene, since he could not 
require Cheney or its employees to change the method of placing the tes. (3) An 
award of $18,000, of which about $15,000 was general damages, was not so excessive 
as to indicate passion or prejudice of the jury. He suffered a crushing fracture of 
the heel, resulting in a great deal of hospital treatment, disability, and pain during 
some three years—he was brought to court on a stretcher—and permanent difficulty 
in walking on uneven ground. (4) Whether plaintiff was contributorily negligent 
was first for the jury to determine, then for the judge on a motion for new trial. 
The jury having been fully instructed on the subject, it cannot be said as a matter 
of law that he was negligent, and the verdict cannot be disturbed for lack of 
diminution, if there was such lack. 

In the case of Terminal Railroad Association v. Fitzjohn,”* the plaintiff, who was 
acting as engine foreman in charge of a switching crew, was injured when he was 
knocked off the side of the car by a light standard or upright located too close to the 
rail. The track involved was on property owned by the United States Government, 
and the plaintiff actually knew of the existence of the upright. The court held the 
railroad responsible, stating that it is well established that the railroad has the 
same duty to furnish its employees with a reasonably safe place in which to work 
while on the premises of another as it does while the employees are on the premises 
of the railroad. 


V 


Even iF THE Emptoyee Happens to Use An Unsare Piace WHEN A Save Ptace Is 
Eguatty AVAILABLE, THE DocrringE AND THE Duty oF THE RatLroap Stitt Appry 
In Wilkerson v. McCarthy,” the Court first announced this principle of law. The 
plaintiff, a train service employee, was injured while trying to cross an engine pit 
on a greasy plank, as he headed for the lavatory . There was a clear, safe pathway 
which he could traverse to reach the lavatory, but this route was slightly longer than 
the route which he choose to use. The engine pit which the plaintiff tried un- 


successfully to cross was guarded by a chain designed to keep away from that area 


personnel who were not employed in repairing the engines. The plaintiff squeezed 


between some cars, ducked under the guard chain, and started across the plank over 
the engine pit. He slipped on grease on the plank and fell into the pit, sustaining 
severe injuries. The Utah supreme court agreed with the trial judge that this was 
not a case in which there was sufficient evidence of negligence on the part of the 


*8 165 F. 2d 473 (Sth Cir. 1948) 
#° 336 U.S. 53 (1949). 
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carrier to submit the case to the jury.*’ Certiorari was granted and the Supreme 
Court reversed, holding that the carrier is under an obligation to keep all of the 
premises and all of the places of work in a reasonably safe condition, The Court 
held that evidence had been offered that the greasy plank was not in reasonably 
safe condition, and that it was a question for a jury to decide whether or not this 
greasy plank proximately contributed to the plaintiff's injury. The Court further 
held that although the plaintiff had available to him a safer but longer route of 
travel, this did not as a matter of law justify taking the case away from the jury. 

The principle of law established by this decision has not been repudiated or 
changed, and in fact my partner recently won a case where the trial judge would 
have apparently refused to permit the case to go to the jury if counsel had not 
submitted to him the decision of the court in Wilkerson v. McCarthy, since the facts 
in our case involved the use of an unsafe way of descending from a railroad plat- 
form where there existed a safe ramp which was less conveniently located than the 


way used by the employee who suffered injury. 
VI 


Tue Rattroap Is Unver a Dury to Warn AN Emptoyee or Any Conpition or 
CircuMstTANce Wuicu Is Hazarpous ro AN EmMpLoyeEE IN His Place or Work, 
Wuere Sucn Conpition or Circumstance Is or SHOULD BE 
Known TO THE RatLroap 

In Terminal Railroad Association v. Howell," the employee was attempting to close 
the door on a railroad car, working under instructions from his foreman, and while 
so doing was injured. The defense of the railroad was that the employee should have 
been able to see that this defective door was a hazard, and that therefore the employee 
caused his own injury. The court held that the foreman knew or should have 
known that the defective door presented a hazardous condition, and that since the 
foreman failed to give any warning to the employee the carrier had failed to furnish 


the employee with a reasonably safe place to work. 
Vil 
WHetTHER THE Rattroap Has Norice, Acruat or Constructive, oF AN UNSAFE PLACE 
To Work Is 4 Matrer to Be Lerr ENTIRELY To THE JURY 


In Baltimore & O. R. R. v. Flechtner,* the plaintiff stepped on a barrel hoop 
near a track, fell under a car, and lost his foot. While the yard was not fenced in, 


the public did not usually enter there. The hoop was rusty, and it was the kind of 
hoop used on kegs which hold railroad spikes. The court held that the rusty condi- 


tion of the hoop was sufficient to indicate it had been in the switch yard a consider- 


able time, so that the railroad in the exercise of ordinary care should have known 
that the hoop was there and had it removed, and that therefore the railroad had 
failed to furnish the employee with a reasonably safe place to work. 

In Lowden v. Hanson” the plaintiff while throwing a spring switch was in- 


jured when the handle broke because of a structural defect. There was no showing 


*° 112 Utah 200, 187 P. 2d 188 (1947) "165 FP. 2d 135 (8th Cir. 1048 
aa 


*8 300 Fed. 318 (6th Cir. 1924). 134 F. 2d 348 (sth Cir. 1943) 
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that the company had either actual or constructive notice of this defect. There was, 
however, testimony by a railroad man that the defect in the switch could have been 
discovered by tapping the parts of the switch stand with a hammer. He testified 
that if a tapping test was made a dull sound would be given off where there was a 
cracked or defective part inside the switch stand. The court held that the failure of 
the railroad to inspect the switch as indicated by the witness constituted a lack of 


ordinary care and imposed liability upon the railroad under the Act. 
VIII 
Wuere THE UNsare Pirace to Work Gives Rise to AN Occupationat Diskast 
Ratuer THan a Traumatic Injury, THe Raitroap Is None tHe Less Liasee 


In Urie v. Thompson,” the plaintiff, a former fireman on one of defendant's 


steam locomotives, filed suit in a state court to recover under the FELA for injuries, 


alleging that after thirty years of service he had been forced to cease work by silicosis 


caused by continuous inhalation of silica dust which arose from sand materials 


emitted in excessive amounts by the locomotives’ faultily adjusted sanding apparatus. 
Upon the plaintiff's first appeal trom an adverse judgment the state supreme court 
held*® that the petition failed to state a cause of action for negligence under the 
FELA, but stated one under the Boiler Inspection Act, and hence remanded 
the cause for trial, which resulted in a verdict for the plaintiff in the amount of 
30,000, based solely on a violation by the defendant of the Boiler Inspection Act. 
This judgment was reversed by the state supreme court on the ground that the 
Boiler Inspection Act did not cover silicosis, that is, disease as distinguished from 
injury.”® 
Reversing the judgment of the state supreme court, the United States Supreme 
Court, in an opinion by Mr. Justice Rutledge, unanimously held that the question 
whether the plaintiff's original petition stated a cause of action for negligence under 
the FELA was properly reviewable by the Court; that the action, as it was brought 
within three years from the discovery by the plaintiff of the disease, was not barred 
by the statue of limitations; and that stlicosis is within the coverage of the FELA, 


when it results from the employer's negligence 
IX 


Tue Emptoyee Is Nor Requirep to Anticipate UNsare Conpirions IN THE Work 
Piack anp TO Take Precautions To Discover THEM 

In the case of Harness v. Baltimore and O. R. R.," the court held that where an 
employee is without knowledge of risks of employment because of the negligence 
of the employer, he need not anticipate and take precautions to discover them, but 
may assume that the employer has provided a reasonably safe place to work. 

** 337 U. S. 163 (1949) 

* 352 Mo. 211, 176 S. W. 2d 471 (1943) 

38 3c Mo. 738, 210 S. W. 2d 98 (1948) 

77 86 W. Va. 284, 103 S. I 
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X 
Ik ExrRaorDINARY PRECAUTIONS BY THE RatLroap Coup Have ANTICIPATED AND 
Prevented THE DevetopMeNnt oF AN Unsare Piace to Work THE Rariroap Is 
LiaB.e, AND Tuis Is Trut Even THoucu tHe Raitroap Dots Nor Have 
ConrTrROL OF THE PLact WHERE THE Emp_oyee Is INyJuRED 

In Butz v. Union Pacific R. R.,*” the plainuff was injured while riding on the 
side of a baggage car being pushed on a baggage track which ran adjacent to the 
platform of the Denver Union Terminal Company, which was not a part of the 
Union Pacific Railroad. He was hurt by a baggage truck which was so close to the 
track that there was not sufficient clearance for his body between the side of the 
baggage car and the baggage truck. The trial judge granted a non-suit after hearing 
the plaintiff's evidence. The Utah supreme court stated that from the evidence in 
the record the court assumed that the baggage truck was left afoul of the clearance 
line by employees of the Terminal Company, and not by employees of the Union 
Pacific Railroad. The court pointed out:** “It is settled beyond question that it is 
the duty of the employer to exercise reasonable care to furnish his employees a 
reasonably safe place to work, and this includes situations where the employer sends 


his employee on the premises of another to perform his duties.” 


The problem in the case was the argument of the defendant which maintained 
that there was no basis for either its actual or constructive knowledge of a condition 
of danger which apparently existed through no fault of employees of the defendant 
Union Pacific Railroad. The court stated that the plaintiff's attention had to be 


divided between the security of his position on the side of the car, watching the 


track ahead, passing any necessary signals to the engineer respecting the movement of 


the train and its proper stopping place, and watching his clearance with the baggage 
trucks. Under those circumstances (said the court) could reasonable minds. say 
that the defendant should have taken other precautions in providing plaintiff with 
a reasonably safe place to perform his duties? 


The court*’ quotes the following from Boston & M. R. R. v. Meech: 


From the foregoing, it is clear that although some precautions were taken for the 
decedent’s safety, further precautions were possible, and from this it follows, as we read 
the decisions cited above, that there was an “evidentiary basis” for submitting the issue 
of the defendant’s causal negligence to the jury. (Italics supplied.) 


The Utah court goes on to say that to apply literally the rule—“further precau- 
tions were possible”’—would not be sound because there would be no conceivable 
injury which hindsight could not have prevented by some precaution. The test, 


therefore, is whether in the exercise of ordinary prudence and care the railroad 


"233 P. ad 332 (Utah, 1951 

*° 233 P. ad at 334 

““In support of this position the court cites a number of cases, including Terminal Railroad As:’n 
v. Fitzjohn, supra note 28, and Ellis v. Union Pacific R. R., 329 U. S. 649 (1947) 

**233 P. ad at 335. 


*? iso F. ad 109, 111 (ast Cir. 1046), cert. denied, 229 U. S. 762 (1946 
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should have reasonably foreseen the likelihood of injury, and whether additional 
precautions should have been taken by the defendant to provide plainuff with a 


c . 43% 
safe place to work was therefore a question for the jury. As the court states,‘ 


What the employee wants and needs is a reasonably safe place to perform his duties. 
He is not concerned with, and indeed cannot know the technicalities of ownership, rental, 
lease, or reciprocal exchange of facilities of an involved railroad system. ... The em 
ployer exercises exclusive choice both as to the place of work and control over safety 
factors. It is therefore not unreasonble to charge him with the duty of providing a safe 


place to work. 


The court then points out that in the Wilkerson case, Mr. Justice Douglas re 
viewed the 55 petitions for certierari from 1943 to 1949 in these cases, 20 of said 
writs being granted. The Utah supreme court in conclusion makes the following 
statement,** which should be noted and remembered by every member of the bar 


who believes in the right to trial by jury: 


This history, together with the language of the adjudicated cases, including the 
Wilkerson case itself, point to one inescapable conclusion: ‘The Supreme Court of the 
United States says with unequivocal certainty that wherever a railroad employee under 
F.E.L.A. is injured in the course of duty and there is any evidentiary basis upon which 
reasonable minds could believe that reasonable care might have required additional 
safety measures which were not taken, and which contributed in whole or in part to 
cause the injury, the case should be tried by a jury. Tiller vy. Atlantic Coast Line R. R. 
Co., 318 U. S. 54, 63 S. Ct. 444, 87 L. Ed. 610; Lavender v. Kurn, 327 U. S. 645, 66 
S. Ct. 740, go L. Ed. 916; and see the case of Jacob v. City of New York, 315 U.S. 752, 
62 S. Ct. 854, 86 L. Ed. 1166, wherein Mr. Justice Murphy speaking for the court 
stated: “The right of jury trial in civil cases at common law is a basic and fundamental 
feature of our system of federal jurisprudence which is protected by the Seventh Amend 
ment. A right so fundamental and sacred to the citizen, whether guaranteed by the 
Constitution or provided by statute, should be jealously guarded by the courts.” 

With this sentiment we are in accord. (Italics supplied.) 


From these decisions we can reasonably conclude and the writer does conclude: 

(1) To entitle the plaintiff to a recovery under the FELA it must be shown 
that there is some negligence (however slight) upon the part of the carrier. 

(2) If there is any evidence from which a jury could infer negligence upon the 
the part of the defendant, the court shall not interfere with the jury's right to render 
a verdict nor set aside a verdict once rendered upon any factual question, and any 
deviation from the latter principle will constitute reversible error. 

(3) Plaintiff is net required to prove that the carrier had actual or constructive 
notice as to an unsafe condition at the place he is injured to entitle him to have 
a determination by the jury, and the presumption is that the employer has notice 
since he controls places of work and/or the assignments which the employee 
must carry out.“ 

*? 233 P. 2d at 336 


rey at 336-337 


** See Butz v. Union Pacific R. R., supra note 38, and cases cited therein 
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I think I should comment briefly on the part that the doctrine of res ipsa loquitur 
plays in relation to FELA cases, Several years ago a judge, who shall go unnamed, 
asked me toward the end of a very weak liability case if it was not a fact that the 
doctrine of res ispa loquitur does not apply to FELA cases. [| immediately en- 
deavored to use this theory on the judge, because of course the doctrine does apply, 
but I lost the case anyway. 

A California case,*® which I think is most useful, is Leet v. Union Pacific R. R 
Here the California supreme court in effect stated that the plaintiff may produce 
and offer evidence of specific acts of negligence and shall not be penalized for 
bringing in all of the specific and definite evidence he has, and that therefore 


47 


although he does produce specific evidence, he shall be entitled to the benefits of the 
doctrine of res ipsa loquitur and have an instruction given to the jury to this effect. 

The United States Supreme Court case which I feel is the most helpful on this 
point is Jestonowski v. Boston & Maine R. R** In this case a switchman was killed 
at night. He had thrown a switch, and then apparently signalled the train to back 
up. His body was not found at a place where he should have been. The lower 
court held® that res ipsa loquitur did not apply for the reason that the switchman 
evidently participated in the switching movement which led to his death. The lower 
court said that therefore the defendant railroad was not in complete control of the 
agency which caused his death and denied the benefit of res ipsa loquitur. The 
Supreme Court held that the fact that the switchman participated to some extent 
did not foreclose the right of the widow-plaintiff to have the benefit of res ipsa 
loquitur. The Court said that the deceased was presumed to have used due care 
for his safety and that the backing up of the train did kill him. Therefore, said 
the Court, it was proper that the doctrine of res ipsa loquitur be invoked and it 
was a question for the jury to decide whether the railroad was responsible for the 
death of Jesionowski. 

I am going to conclude™ by stating some general and rather positive conclusions. 


generalizations. Nonetheless, | am going to offer a few rules of thumb which I 
think cover generally the analysis and trial of FELA cases. 
First, does the case come under the Act? The Act says it covers employees ot 


P 
common carriers by rail in interstate commerce. So, this rules out bus drivers 
(even for companies owned by the railroads), employees of the Pullman Company, 
and those of car companies such as the Pacific Fruit Express. 
Second, is the injured employee in interstate commerce? There are many cases 
*°T think that two citations are sufficient for me to give here, although there are dozens of cases 


from California and other states, and also federal cases, on the point. 

*T a5 Cal. ad 605, 155 P. 2d 42 (1944). This is not a unanimous decision, but the dissenting 
opimen concurs on this point 

** 329 U.S. 452 (1947) 

"154 F. ad 703 (1st Cir. 1946). 

*°T wall not endeavor to cover the various phases of the law under the Safety Appliance Acts and 
the Boiler Inspection Act for that would be impossible in the space allotted to me. 
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on this aspect but it seems to me that a general rule of thumb is: If you took all 
the men away from the railroad who were doing the particular job or type of work 
the injured man was doing, would this substantially affect the carrying on of inter- 
state commerce? If so, the employee is in interstate commerce. ‘This is obviously 
not a precise and all-inclusive definition, but it will help counsel who are not familiar 
with this type of case. 

Third, is there any negligence whatever on the part of the carrier irrespective 
of how negligent you may think the injured railroad man might have been? If so, 
there is a liability case. 

Fourth, did the injured man file an accident report with the company, and if so, 


does he have a copy of it for you? 

Fifth, in addition to any general negligence of the railroad, is there a violation 
of the Boiler Inspection Act or the Safety Appliance Acts? If so, this should be 
pleaded in addition to the allegation of general negligence under Section 1. The 


allegations need not be divided into separate causes of action. 

Sixth, do not plead that an injured railroad man is totally and permanently 
disabled on the theory that you are doing him a favor upon the supposition that 
subsequent medical studies may tend to show that this is a fact. You do not need 
to plead total and permanent disability, and by a proper allegation of disability 
which may extend over an indefinite future time, you give him all the protection 
that he needs. This point cannot be overemphasized because if you plead and 
endeavor to prove permanent and total disability you may by process of law deprive 
the injured railroad man of the most valuable thing he has, his seniority rights. 
Seniority rights are property rights. They have been lost for railroad men through 
their attorneys overpleading the case. 

Seventh, prospective jurors should be made to understand that the injured railroad 
man has not received any compensation from any source whatever, and that he 
does not come under the benefits of any compensation law. I have found superior 
court judges very reasonable in allowing questions on voir dire to insure that the 
prospective jurors understand this. I have also found that if you will submit in 
writing a proper statement and special questions to the federal judges they are very 
conscientious about conveying to the prospective jurors the fact that the injured 
railroad man does not have any workmen’s compensation coverage whatever. Un 
less this is made known to the prospective jurors, counsel may have a sad experience 
in receiving a low verdict and being later informed by the jurors that they thought 
the verdict was adequate in addition to the “compensation” that the man had _ re 
ceived. At this point counsel explains to the jurors that his client did not receive 
any “compensation” and the jurors are amazed, but counsel is horrified, because 
he explained too little and too late. 

Eighth, in trying your case remember that you are entitled to use the company 
rule book. This is the “Bible” under which the men work, and if any of the rules 


have been violated you may read these rules into evidence and argue them to the jury, 
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showing that the company or its agents violated the rules, and that this was part of 


the cause of the injury to your client.” 

Last but not least, counsel for the plaintiff should never forget in an FELA 
case that he is representing an employee who has been hurt while on duty and that 
the employee has no compensatory relief except to come to the forum of the 
courtroom to apply to the jurors for his only compensation for his wage loss on 
account of on-duty injuries and for loss of earning power and for his pain and 
It is of the greatest importance that counsel make the jury understand 


suffering. 
If this is done, and the evidence is presented fairly and 


this basic proposition. 
properly, any competent attorney will, | am sure, obtain an equitable result in an 


FELA case. 


"Incidentally, the company rules may be used in lawsuits where a member of the general public 
is the plainuff. Southern Pacific Co. vy. Haight, 126 F. 2d goo (gth Cir. 1942); Nelson v. Southern 
Pacific Co., 8 Cal. 2d 648, 67 P. 2d 682 (1937). Also the provisions of the Safety Appliance Acts have 
been held to be for the benefit of the general public as well as for employees. United States v. State 
of California, 296 U. S. 554 (1935). The Boiler Inspection Act also is for the protection of passengers 
and the general public as well as employees. Urie v. Thompson, 337 U. S. 163 (1949). See the 
annotation in mt A. L. R. 2d 252 (1949) 





THE VENUE CLAUSE AND TRANSPORTATION 
OF LAWSUITS 


J. C. Gisson* 


INTRODUCTION 


It is not often that venue rules are the source of general dissatisfaction or con- 
troversy, or the subject of constant pressure for revision. But the history of venue 
under the Federal Employers’ Liability Act’ has been attended with controversy and 
agitation for change beginning when the ink was hardly dry on the statute and con- 


tinuing down to the present day. 

The history falls into six fairly well defined periods: 

(1) From 1908 to 1910 suits under the Act were governed by the narrow and 
restricted venue rules of the general federal venue statute requiring a suit against 
a corporation to be filed in a district in the state of its incorporation, and often de- 


priving the parties of a convenient federal forum. 

(2) Between 1910 and 1918 the broad language of the special venue amendment 
of 1910 to the FELA permitting suit to be brought anywhere defendant may be 
doing business, coupled with the judicial gloss upon it, gave rise to the opposite kind 
of abuse—the transportation of causes of action for suit at distant points, with such 
attendant evils as solicitation of claims, fomentation of litigation, fraud, and perjury. 

(3) From 1918 to 1920 when the carriers were under federal control, the Director 
General of Railroads restricted venue by administrative order, checking the previous 
abuses. 

(4) Between 1920 and 1941 after the lapse of the Director General's restrictions of 
venue, a mixed trend ensued with a revival of the abuses, checked in part by judicial 
decisions denying the right to maintain a suit under the Act at a distant point 
where a burden on interstate commerce resulted, or applying the doctrine of forum 
non conventens, or enforcing by injunction the equitable principle granting relief 
from vexatious or oppressive lawsuits. 

(5) From 1941 to 1948 following Baltimore & Ohio R. R. v. Kepner? and Miles 
v. Illinois Central R. R. most of the legal checks upon the transportation of these 
lawsuits were removed, or clouded in doubt. 


*Vice President and General Counsel, The Atchison, Topeka and Santa Fe Railway System 
* Act of April 22, 1908; c. 149, $1, 35 Star. 65, 45 U.S. C. §51 (1946). The special venue clause 
was inserted in Section 6 of the Federal Employers’ Liability Act by the Act of April 5, 1910. Ch. tse, 
36 Srar. 2gt, 45 U. S.C. §56 (1946). The present venu lause reads 
Under this chapter an action may be brought in a district court of the United States, in th 
esidence of the defendant, or in which the cause of action arose, or in which the defendant 
The jurisdiction of the courts of 


ig busines 
' oe 


ral Stat 
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(6) From 1948 to date, some of the restraints were restored by the forum non 
convemens transfer rule of the new Section 1404(a) of the Judicial Code,* as inter- 
preted in Ex parte Collett? and Southern Ry. v. Mayfield © 

ExperiENCE UNpeER THE GENERAL FepERAL VENUE STATUTE 

The FELA when passed in 1908 contained no provision governing venue. The 
subject was therefore left to be governed by the general federal venue statute then in 
effect, which fixed the venue of a suit brought under a federal statute in the court 
in the district in which a defendant corporation was an inhabitant.’ 

In some of the early cases under the Act the point was raised that the de- 
fendant, being an inhabitant only of the state of its incorporation, was suable only 
there and not in the jurisdiction where the plaintiff resided or where the cause of 
action arose. Thus in Cound v. Atchison, T. & S. F. Ry.” the plainuff, alleging 
himself to be a resident and citizen of El Paso, Texas, brought suit against a rail- 
road for personal injuries occurring at Raton in the adjoining Territory of New 
Mexico. The defendant interposed a plea to the jurisdiction, setting forth that 
the only proper venue was in the district of Kansas, where the defendant was in- 
corporated. The court sustained the plea, holding that while plaintiff was entitled 
to institute his action in a federal court because it was brought under a federal 
statute, the only proper venue was in the district of incorporation of the defendant. 

If the jurisdiction had been founded only on the fact of diversity of citizenship, 
then the suit could have been brought in the district of the residence of either the 
plaintiff or the defendant. Since, however, the Cound suit was primarily based on 
another ground—a civil right arising under a federal statute—the right to a choice 
of venue under the diversity clause did not come into play, and the court held that 


plaintiff was restricted to one place—the district of residence of the defendant. The 


case was not appealed, apparently because plaintiff preferred to refile his suit in a 
state court in Texas where no dilhculties with respect to venue stood in his way.® 
The Cound case was decided in November, 1gog. In the following month a 


*62 Star. 937 (1948), 28 U. S.C. §14g04(a) (Supp. 1952) 

* 337 U.S. 55 (1949) * 340 U.S. 1 (1950). 

* The governing statute was the Act of March 3, 1887, as amended by the Act of August 13, 1888, 

866, 25 Svar. 433, the pertinent parts of which read as follows 

“That the circuit courts of the United States shall have original cognizance, concurrent with the 
courts of the several States, of all suits of a civil nature, at common Jaw or in equity, where the matter 
in dispute exceeds, exclusive of interest and costs, the sum or value of two thousand dollars, and arising 
under the Consutution or laws of the United States, or treaties made, or which shall be made, under 
their authority, or in which controversy the United States are plaintiffs or petinoners, or in which there 
shall be a controversy between citizens of different States, in which the matter in dispute exceeds, ex 
clusive of interest and costs, the sum or value aforesaid , But no person shall be arrested in one 
district for trial in another in any civil action before a circuit or district court; and no eieil suit shall 
be brought before either of said courts against any person by any original process or proceeding in any 
other district than that whereof he is an inhabitant, but where the jurisdiction 1s founded only on the 
fact that the action 1s between citizens of different States, saat shall be brought only in the district of the 
residence of either the plantif} or the defendant - (Gitahes supplied.) 

*173 Fed. 527 (C. C. W. D. Texas, 1909). 

* The opinion in the case concludes with the observation 

“The plainuff did not except to the ruling, preferring to institute his suit in the state court.” Id. at 


§30 
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similar conclusion was reached by a federal circuit court in Ohio in Smith v. Detroit 
& T.S.L.R.R."° In this case the action was brought in Ohio against a Michigan 
corporation. The plaintiff was a citizen of the district and alleged that he had been 
injured in the course of his employment by defendant railroad. Where the accident 


took place does not appear. A motion to dismiss was sustained because the suit 


properly could have been brought only in the district of Michigan, of which the de 


fendant was an inhabitant, the court citing and relying on the Cound case. 

A little later the Supreme Court placed the same interpretation upon the diversity 
clause, declaring it inapplicable to a suit brought against a corporation under the 
Interstate Commerce Act." 

The law as thus interpreted required a plaintiff, if injured in a jurisdiction outside 
of the state of incorporation of the employing railroad, and if desirous of bringing 
suit in a federal court, to transport his case to the state of incorporation of defendant 
railroad which might be many hundreds of miles away from his own residence or 
from the place where the accident occurred, This was undoubtedly a considerable in 
convenience, tempered only by the circumstance intimated by the court in the Cound 
case that plaintiff could bring suit in a state court more conveniently situated. But 
the right to sue in a state court had been somewhat clouded by the decision of the 
Supreme Court of Connecticut during the summer of 1909 in Hoxie v. New York, 
N.H.& H.R.R,,"* declining jurisdiction under the FELA upon the ground, among 
others, that Congress had not expressly provided that jurisdiction should be assumed 
by state courts. If this view were correct, and if the cause of action under the statute 
were not cognizable in a state court, then the injured plaintiff would have the right 
to maintain his suit only in a federal court in the district of incorporation of the de- 
fendant railroad, which in many cases would work substantial hardship. 

The decision in the Hoxie case was clearly wrong. Since there was nothing in 
the Act which indicated an intention on the part of Congress to confine suits there 
under to the federal courts, an express grant of concurrent jurisdiction to state courts 
was unnecessary, in view of the supremacy clause of the Federal Constitution and the 
general jurisdictional act." 

195 Fed. 506 (C. C. N. D. Ohio, 1909) 

** Macon Grocery Co, vy. Atlantic Coast Line R. R., 215 U. S. 501 (1910) 

? 82 Conn. 352, 73 Atl. 754 (1909) 

*? The Committees on the Judiciary of the House and Senate so declared and demonstrated at length 
in their respective reports on the amendment of 1910. House Rep. No. 513, 61st Cong., 2d Sess. 7-8 
(Feb. 22, 1910); Sen. Rep. No. 432, 61st Cong., 2d Sess. 5 (March 22, 1910). The Hoxte case was 


not appealed to the Supreme Court of the United States but the same question was raised in the Second 


Employers’ Liability Cases, 223 U. S. 1, 55-59 (1911), and the Court held that the Act may be en 


forced as of mght in the courts of a state when their jursdiction as prescribed by local law is adequate 


to the occasion, The Court said (at p. 56): 
“We are quite unable to assent to the view that the enforcement of the mghts which the congressional 
led to be restricted to the Federal courts. The act contains nothing 


act creates was originally intenc 
which is suggestive of such a restriction, and in this situation the intention of Congress was reflected b 
the provision in the general jurisdictional act, “That the circuit courts of the United States shal! have 
original cognizance, concurrent with the courts of the several States, of all suits of a civil nature, at 
common taw or in cquity, where the matter in dis} ute €Xxc eds, exclusive of interest and cost the sum 
or value of two thousand dollars, and artsing under the Constitution or laws of the United States.’ Au 
S88, 25 Srar. 433, c. 866, §1. Robb v. Connolly, 111 U.S. 624, 637; United States v. Barnes 


513. 
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For the me being, nevertheless, the Hoxte case cast a cloud over the right of an 
injured plainuff to proceed under the Act in a state court just as the Cound and 
Smith cases seemed to preclude resort in many cases to a reasonably convenient 
federal forum. 

SpeciaL VeNuE AMENDMENT OF IgI0 

A movement was begun in Congress to remedy the restrictions on venue dis- 
closed by the decisions in the Cound and Smith cases and to overrule the patently 
erroneous holding with respect to jurisdiction of state courts in the Hoxte case and, 
as a result, the special venue amendment of 1g10 was added to the FELA. The 
proper interpretation and effect of this clause and the intent of Congress in its 
enactment have been the subject of controversy in many cases continuing to the 
present day. As time wore on the words of the clause itself became in many respects 
of less importance than the gloss placed upon them by the courts in a sizable body 
of decisions whose influence has been felt to the present day. “Since the words 
selected by Congress for §6 [the venue clause |,” Chief Justice Vinson has said, “de- 
note nothing, one way or the other respecting foram non conventens, there was no 
occasion to repeal that section, expressly or impliedly; Congress chose to remove its 
judicial gloss via another statute.”'* Because much of the gloss is still with us, and 
because it cannot be fully understood or adequately evaluated without some know! 


edge of the legislative history of the clause, an examination of its progress through 


Congress is of more than usual importance. 
The defect in venue which had become apparent in the early cases could have 


been cured in either of two ways. The general federal venue statute which was 


governing under the Act of 1908 could have been changed so as to permit suits 
brought under a federal statute to be brought in the same venue as suits brought 
under the diversity of citizenship clause; that is, in the district of the residence of 
either the plaintiff or the defendant. Again the defect could have been remedied by 
amending the FELA itself to include a separate venue clause. The second alter- 
native was the one that found favor in Congress. 

A bill, drafted by the Attorney General,’® was introduced in the House to ac- 


complish this objective as well as to provide for the survival of certain causes of 


action arising under the statute." 


The bill provided for four places of venue—(1) the district of residence of the 
'* Ey parte Collett, 337 U.S. 55, at 61. The other statute was Section 1404(a) of the Judicial Code, 
28 U. S.C, enacted in 1948 

'S Taahility of Common Carriers to Employee 
63, Orst Cong., 2d Sess. & (1910) 
This bill proposed to amend Section 6 of the Act, which 


Hearings before the Subcommittee of the Senate Com- 
mittee on the Juditary on H.R. 172 

‘CHL. R. 17263, Gist Cong, ad Sess. (1910) 
as originally passed had simply provided for a two year limitation period, by inserting a new paragraph 
dealing with venue and jurisdiction of federal and state courts. As originally introduced this paragraph 
read; 

“Under this act an action may be brought in a circuit court of the United States in the district of the 
residence ot either the plaintiff or the defendant, or in which the cause of action arose, or in which the 
defendant shall be found at the This act shall not be construed as 


time of commencing such action 
excluding the exercise of a concurrent jurisdiction of cases arising under the act by the courts of the 


several states.” 45 Conc. Rec. 2253 (1910) 
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defendant; (2) the district of residence of the plaintiff; (3) the district where the 
cause of action arose; and (4) the district in which the defendant is found at the 
commencement of the action. The first category was the one named in the general 
venue statute of the day; the other three were new. For all practical purposes, the 
fourth place of venue—the district where the defendant might be found—was broad 
enough to embrace the other three, for it allowed suit practically anywhere the de- 
fendant might be served in keeping with due process of law. The bill also ex- 
pressly stated that it should not be construed as excluding the exercise of a con 
current jurisdiction by the courts of the several states. 

The bill was referred to the Judiciary Committee and was reported out favorably 
without a hearing. In its report the committee proposed an amendment to the bill 


striking out the last sentence of the clause, which disclaimed an intention to exclude 
state courts from the exercise of jurisdiction under the Act, and substituting a pro- 
vision, which while still stopping short of an express grant of jurisdiction to state 
courts, recognized it as already present: “The jurisdiction of the courts of the United 


w1T 


States under this Act shall be concurrent with the courts of the several states. 

The committee stressed the element of convenience of venue, saying that the 
amendment enumerating places of venue was necessary in order to avoid great 
inconvenience to suitors and to relieve an injured plaintiff from the burden of 


- P 4 
instituting suit in a federal court in state of incorporation of the defendant.’ 


7 House Rep. No. §13, 61st Cong., 2d Sess. Feb. 22, 1910, by Representative Sterling for the Com 


mittee on the Judiciary, p. 1. The Committee 


itp. 7 explained the purpose of this amendment: 

“It is proposed to further amend the act by making the jurisdiction of the courts of the United States 
‘concurrent with the courts of the several States.’ 
xcuse for courts of the States to follow in the 


“This is proposed in order that there shall be no « 
error of the Supreme court of errors of Connecticut in the case of Hoxie v. N. Y. N. He & HER. R 
(73 Atl. Rep. 754), in which case the court declined jurisdiction upon the 

arising under the act should be assumed by state courts 


ground, inter alia, that 
Congress did not intend that jurisdiction of cases 
the decisions of the Supreme Court of the United States, that this conclusion of 
And the reasons recited by the Connecticut court lead to an opposit 
But no harm can come, and much 
$ no intent on the 


It as clear under 
the Connecticut court is erroneous. 
conclusion trom that which the opinion declares upon the subject 
injustice and wrong to suitors may be prevented by an express declaration that there 1 


to confine remedial actions brought under the employers’ liability act to the courts of 


part otf Coneres 
the United State 


noted, the committee went on to demonstrate at length the mistake of the Connecticut 


As already 
Representative Sterling said on the floor that without this clause the federal courts and the state 


court 
express statement was being inserted to avoid the 


courts already had concurrent jurisdiction and the 
} 
possibility of a repetition of the error made in the Hox case. 45 Conc. Rec. 2253 (1910) 
'* The committee report, submitted by Representative Sterling of Illinois, the author of the bill, 
described the hardship and injustice of 
“This amendment is necessary in order to avoid great inconvenience to suitors and to make it un 
y for an injured plainntt to proceed only in the jurisdiction in which the defendant corporation 
} ! } 


requiring suit to be brought at a distant place 


ssar 
in inhabitant.’ 
“This is held by the courts to be the jurisdiction in which the charter of the defendant corporation 


issued. This may be at a place in a distant state from the home of the plaintiff, and may be a 


thousand miles or more from the place where the injury was occasioned 
if not impossibility, of a poor man who is injured while in railroad employ 


‘The extreme difficulty, 
s at such a distant point makes the remedy given by 


securing the attendance of the necessary witnes 
the law of little avail under such circumstances 


“It seems clear from these decisions that a suit in a federal court under this law, where jurisdiction 


is founded on the fact that the case involves a federal statute, must be brought in the district of which 
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When the bill was considered on the floor of the House its leading proponent 
pressed two points: first, the hardship of forcing an injured employee to carry his 
witnesses to a court located in a distant state,’® and second, the reasonableness of 
putting into effect in the federal courts “the same rule in reference to the place of 
bringing suit that is provided in practically all of the states of the Union.”*° At 
the same time he specifically disclaimed any intention of enlarging the jurisdiction 
of the federal courts or curtailing that of the state courts.7! 

A suggestion in the course of debate in the House that the greatly enlarged venue 
might impose hardship upon a defendant by compelling him to take his witnesses 


to a distant place was countered with the assertion that under the proposed measure 


suit would be brought at a place convenient to both the plaintiff and the defendant 
since the plaintiff would be likely to bring suit where it is most convenient to him— 
where the witnesses reside or the place of the injury.” 

After passage by the House but before Senate consideration of the bill, President 


Taft in a special message to Congress on another subject on January 7, 1g10, recom- 


the defendant is an inhabitant 

“No argument is necessary to convince that this is a grave injustice to the plaintiff. 

“Such an embarrassing situation ought not to be permitted to exist where any plainuff is proccec 
in a federal court on a right based on the law of the United States. 

“But to permit it to be a practical barrier to the maintenance of an action for death or personal 
injuries of employees who may be presumed to be unable to meet the expense of presenting their case in 
a jurisdiction far from their homes would be an injustice too grave and serious to be longer permitted to 
House Rep. No. §13, 61st Cong., 2d Sess. 6 ef seq. submitted Feb. 22, 1910, by Representative 


ling 


exist,” 
Sterling for the Committee on the Judiciary. 

*® 45 Conc. Rec. 2255-60 (1910). 

*°Mr. Sterling said on the floor of the House: 

“T think that the amendment in this bill simply provides the same rule 
of bringing suit that is provided in practically all of the States of the Union. 
the state courts, bring suit, as a rule, wherever the defendant can be found, 
plaintiff the mght to bring suit in a federal court where the defendant can be found.” 

The following colloquy during the debate of Feb. 23, 1910, illustrates this point: 

“Mr. Clark of Missouri. Does this bill in any way enlarge the jurisdiction of the United States courts 


in reference to the place 
Now, they can always, in 
and this simply gives the 
Id. at 2257 


or curtail the jurisdiction of the state courts? 
“Mr. Sterling. It does not. It makes it much more convement for the plaintiff to bring his suit 
by providing that he may sue in his own district or the defendant's district or where the injury occurred 


or where the defendant may be found. As the law is now, a suit can only be brought in the district 


where the defendant 1s domiciled.” Id. at 2255 

*8In the debate in the House on Feb. 23, 1910, the following discussion took place 

“Mr. Burke of Pennsylvania. What is the necessity of giving the United States court jurisdiction in 
a district in which both the plaintiff and the defendant reside, and in which the plaintiff has his remedy 
in the courts of the State? 

“Mr. Moon of Pennsylvania. Suppose a case where an accident occurred from 100 to 5 miles away 
It would be a great hardship upon 


from the home of the plainuff, and all the witnesses resided there 
«curred and where the 


the plaintiff not to allow him the mght to bring the action where the accident « 
witnesses were present 

“Mr. Burke of Pennsylvania. And that throws light upon the very business 
been familar with of bringing actions, and would impose as much hardship 
remote places under such a change of the law, and thus compel the defendant to tak 


that the gentleman has 
by bringing actions in 
his witnesses a 


very great distance at his very great disadvantage 
“Mr. Sterling. The plaintiff is likely to brnng suit where it is most convenient to him; that is, 
That would also be most convenient to the 


Id 


where the witnesses reside or the place of the injury 
defendant. An injured employee ought not to be required to carry his witnesses a long distance.” 


at 2257. 
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mended that it be enacted into law,”* saying that the mght to bring suit under the 
Act should be as easy of enforcement as the right of a private person not in the com 
pany’s employ to sue on an ordinary claim. 

When the bill as passed by the House was sent to the Senate it was referred to 
the Committee on the Judiciary which in turn referred it to a subcommittee of which 
Senator Borah of Idaho was Chairman.** At a hearing before the subcommittee 
four witnesses appeared, two of them, Mr. Henry J. Taylor, Jr. and Mr. Charles 


J. Faulkner, representing the railroad companies,”? and two others, Mr. Edward A. 


Moseley, and Mr. Philip J. Doherty, apparently speaking for the employees.’ All 
four of the witnesses stated that the existing venue rule, being unduly narrow and 
restricted, was productive of inconvenience and hardship and should be liberalized. 
All four supported the pending bill, although the railroad witnesses, apprehensive 
that it went to the opposite extreme, asked for some modifications. 

Both Mr. Taylor and Mr. Faulkner stated that the requirement of bringing suit 
at the place of incorporation of the railroad imposed a hardship not only on plaintiffs, 
but on defendants as well who had suffered inconvenience in bringing witnesses 


to a trial at such a location.27 They favored allowing suit at the residence of the 


* President Taft, after urging a statutory amendment giving the Interstate Commerce Commussion 

authority to prescribe standards of construction for sill steps, ladders, hand brakes, and other miatters 
i i 

also recommended the enactment of H. R. 17263, saying 

“The question has arisen in the operation of the interstate commerce employers’ ability act as to 
whether suit can be brought against the employer company in any place other than that of its home 
othce The right to bring the suit under this ¢ should be as easy of enforcement as the right of a 
private person not in the company s em loy to sue on an ordinary claim, and process in such suit 
should be sufficiently served if upon the station agent of the company upon whom service ts authorized to 
be made to bind the company in ordinary actions artsing under state laws. Bills for both the foregoing 

I 


purposes have been considered by the House of Representatives and have been passed, and are now before 


the Interstate Commerce Committee of the Senat l earnestly urge that they be enacted into law.’ 
Sen. Rep. No. 432, supra, at 3-4; 45 Conc. Rt ghr (1gio) 

**The other members of the subcommittee were Senator Sutherland of Utah, laters-a member of the 
Supreme Court of the United States, and Senator Paynter of Kentucky who had been Chief Justice of that 
state 

2°Mr. Taylor was Solicitor of the Chesapeake and Ohio Railroad Company, and Mr, Faulkner w 
an attorney and former Senator from West Virginia 

*° Mr. Moseley then and for many years was Secretary of the Interstate Commerce Commission, and 
Mr. Doherty was one of its attorneys. They disclaimed speaking for the Commission, Mr. Moseley at 
one place stated that they were representing the public, but at another place he stated that “There is 
no desire on the part of those who represent the men to ask anything unfair.” No one else appeared 
for the men. Senate Hearings, supra note 15, at 3, 9, LO 

*7 “Mr. Taylor. On page 6 you wall find that the evil which they were attempting to correct was 
the great hardship upon a plainuff to be required to bring his suit in the district of the residence of the 
defendant, necessitating his going sometimes several thousand miles to reach the home office of a large 
road extending through many States, I happen to represent a road, and have done so for the last 
twenty-five years, which extends through three States and into a fourth State, and it is a great hardship 
on the defendant to have to do that same thing, because suits are now brought at the home office and 
the defendant has to bring its witness: So it was a very proper amendment of the law to propose.’ 
Id. at 3-4 

“Mr. Faulkner. Mr. Chairman, there appears to be very little difference between us. It is admitted 


that this act should only go to the extent of providing what is best for the parties to be affected by at 


provisions, and that this committee must, of course, determine that question if acting upon the proposed 
‘ : 


amendments, It i t sun 2 Question what is to the interest of the unt in such an action or 


what is best for the defendant. The question is, What is an equitable and just rule in the interest of 


} that prin iple, regardless of 


both parties That is what the committee wi eck to termine, and upon 
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defendant or the place where the cause of action arose, saying that it would satisfy 


the convenience of both parties and witnesses and be fair and workable in its 


operation. Most suits, they were convinced, would be brought where the cause of 
action arose.** To allow venue at the residence of the plaintiff or at any place where 
defendant might be found, however, they considered unnecessary and unwise, going 
far beyond the evil intended to be remedied. It would work a hardship on the 
defendant to permit suit anywhere the plaintiff might reside as it might be far 
away from the place where the cause of action arose.” They were especially 
apprehensive regarding possible abuse of the clause authorizing suit at any place 
where the defendant might be found. They feared that it might be construed to 


any other question. 

“Let us see how the law stands to-day. As at stands to-day, without 
bring a suit under the employers’ liability act except at the residence of the defendant 

“That is a hardship to both parties, and the law ought to be amended.” Id. at g, 10. 

** “Mr. Taylor. . I personally would be perfectly willing to strike out the words ‘the residence 
That seems to be the general law now, and there 


amendment, you can not 


of the defendant,’ but I see no use in the provision. 
is no use in interfering with the general law. It may be that occasionally 
plainuff, as well as to the defendant, to bring the suit in the residence of the defendant 

“What ought to be, and what is fair to both sides, and what can hurt no one, is that the suit shall 
the whole matter can be litigated between the 


it is more convenient to the 


be brought where the cause of action arose. There 


within reasonable distance, and nobody can be hurt by such a pro 


parties with all of their witnesses 
vision as that.” Id. at 4 


“On the whole it seems to me that the fairest jurisdiction 1s that where the cause of action arose, 
and that that ought to be the limitation as to the jumsdiction under this act, with the exception, possibly, 
that the suit shall be brought also in the residence of the defendant, because of the fact that that is the 
law now, and there is no necessity for making any change specially in that respect. ‘That would confine 
the jurisdiction to the residence of the defendant or where the cause of action arose, and as between 
those two, nine hundred and ninety-nine out of every thousand cases would be brought where the cause 
of action arose, because that is the more convement to both parties.” Id. at 5 
“Mr. Faulkner The question is, What is the object of this law? Its purpose is to give to 
a railroad who 1s injured a remedy against the defendant for the purpose of giving 


the employee of 
The probabilities are, and the 


him compensation for the injury incurred in the operation of the road 
natural result of such a law is, that every suit will be brought by the plainuff himself where the cause 
of action arose, or at the place of the defendant's residence. "Id. at x 
2°Mr. Taylor objected to these two places of venue, saying 

“But if you will examine the amendment you will find that it has gone 
You will sce that it authorizes that ‘an action may be brought in a cir 


far beyond the evil that 


was intended to be corrected. 
cuit court of the United States, in the district of the residence of either the plaintff or the defendant, 


or in which the cause of action arose, or in which the defendant shall be found at the time of com 


mencing such action.’ 
“You will see at once that that is likely to impose a great deal more hardship than the original act 
For example, a person may be injured in the eastern district of Virginia, but his residence may be in 


Pennsylvamia, He can then bring his suit where he resides, provided, of course, that he can get service 


upon the defendant in the district in which the suit is brought. 
the eastern district of Virginia—should be litigated be 


It is surely very inequitable that the 


cause of action which has arisen——we will say in 
tween the parties in some district in Pennsylvania, if perchance the defendant happens to be doing 


business and has such an agent doing business there as would enable proper service to be made.” Id. at 4 
Mr, Faulkner's testimony was to the same effect 
“We maintain that there ought to be some equitable, just limitation as to the district in which the 


suit shall be brought. We beheve that nine out of ten cases would be tried near the line of the road 


where the cause of action accrued, because it would be 
we must guard against the possibility of such wide authority being abused. For that reason we request 
the committee to strike out the provision allowing suit to be 


in the interest of the plainnff to do so. But 


brought at the residence of the plaintiff.” 


Id. at 11 
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allow suit in a distant part of the country if an officer of the corporation could be 
found and served there, perhaps while traveling or perhaps while soliciting traffic.” 

Mr. Faulkner illustrated the possibilities of the abuse of venue by citing the possi- 
bility of the appointment in a remote state of an administrator of the estate of a de- 
ceased employee to bring suit for damages on account of his death“? Mr. Faulkner 


indeed was so much concerned over the danger of the clause providing for venue 
wherever the defendant might be found that he seemed at one time to suggest that 


it would be appropriate to provide for venue wherever defendant might be doing 


business.** 
The proponents of the bill in its original form, Mr. Moseley and Mr. Doherty, 


although willing to provide venue at the place of residence of the defendant or 
where the cause of action arose, argued that it should not be entirely so confined. 


Mr. Doherty made the quite valid point that an injury might happen far distant 


“Mr. Faulkner. Then whoever he represents he agrees that the employee will not have the 
ability to bring witnesses a long distance, and therefore it will be to the interest of the plainuff to bring 
his suit where the cause of action accrued, where the witnesses to prove his case reside, and the burden 
of the expense of lugation will be lessened to that extent. I do not mean to say, however, that where 
the cause of action arose should be the only district in which he should have the nght to sue. 

“But take this case. Here is a man injured in the State of West Virginia. He leaves the service of 
the read. He goes to reside in Idaho. He has two years within which to bring his suit. Is it right or 
just that he shall, any time within the two years, be allowed to bring suit wherever the defendant can 
be ‘found,’ as such language applying to service on corporations has been interpreted by the courts and 
make the defendant transport his witnesses to a distant point, it may be a thousand miles from the 


place of injury to the employee?” Td. at 10 


“Why was the word ‘found’ put in this bill? It is found in the first yudiciary act, passed, we must 


admit, when we knew little of service upon corporations. Under that statute the decisions heid that a 


man passing through a State could have a process served upon him, because the act used the term 
It was intended to apply to individuals at that time, and although process might have been 


‘found.’ 
will lead to litigation in its 


brought within the term, it is of doubtful propriety in such an act, and 
application to such actions. 

“Follow the example of the statutes of all the States on corporations. Such statutes provide that 
process shall be served upon a corporaion where it is ‘doing business.’ It was the Pennsylvania statute 
that used the language discussed in the case of Green v. The Chicago, Burlington and Quincy Railroad 
(decided in 205 U. S. 530). Most if not all the state statutes, under the circumstances of the use in 
this bill of the term ‘found,’ use the language ‘doing business.’"" Id. at 11, 12 

“Mr. Faulkner. ‘That would be the case if the injured party goes to some other part of the coun 
try than where the accident occurred, and within two years should bring a suit at his ‘residence’ or where 
‘found,’ upon securing a technical service on the defendant. 

“We say that is not equitable; that it is not just. The injured party moves away from the place of 
the accident. Unfortunately the injury may result in his death. An administrator qualifies. He may 
qualify in San Francisco, the injury having occurred in Pennsylvania, and secure a technical service of 
process upon some one in San Francisco. Is it just that suit be brought by the administrator who has 
qualified in that city because it was the residence of the deceased, or because he owned property there? 
If the plaintiff can get service of process either at residence of plaintiff or where found, the jurisdiction 


is given under this bill. The administrator's residence would be the plaintiff's residence within the 


meaning of this bill in a suit by the administrator 
“We maintain that there ought to be some 
the suit shall be brought.” 7d. at 10, 11 
*? Mr. Faulkner. If you give the plainuff the night to sue the defendant where the defendant resides 
or where the cause of action accrues, and should you go further and give him the right to sue where 
as equity and 


equitable, just limitation as to the district in which 


the defendant is transacting his business, certainly you have enlarged his remedy as far 


justice require. 
“You have then covered almost every conceivable case that the practical demands of such an act 


require.” Id. at 11 
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from the place of the residences of the plaintiff and the witnesses, which would impose 
a burden if they were compelled to resort to a court at the place of the accident. 
He cited as an example an instance where a train service employee living in one 
state crosses one or more state borders in the course of his daily duties.** “The 
purpose of the amendment of the Act,” said Mr. Doherty, “is to afford an opportu- 
nity to the plaintiff to make selection of the most convenient jurisdiction to get his 
witnesses.”** He suggested that if there were any conflict between convenience of 
the plaintiff and convenience of the defendant it should be resolved in favor of the 
plaintiff who ordinarily is less able to provide transportation to a distant point of 
trial.*® He stressed the vital importance of providing a forum where the witnesses 
to an accident could conveniently be brought into court to give their oral testimony 
instead of being forced to rely upon the poor substitute of evidence by deposition.*® 
Mr. Doherty scouted the likelihood of a plaintiff going away from home to shop 
for a more favorable jurisdiction because he said the passage of the FELA, by estab- 


lishing uniform principles applicable throughout the country, had removed the 


previous temptation born of conflicting rules of liability in the several states to 
transport a case for suit out of a jurisdiction where it would have its normal situs.*’ 


Mr. Moseley sought to impress upon the committee that the injustice of the 
limitation of venue to the district of incorporation of defendant was an admitted 
injustice, conceded by all to have arisen from an oversight. He disclaimed asking 
for anything unfair. “There is no desire on the part of those who represent the 
men to ask anything unfair.”** Mr. Moseley thought that venue in the district of 

*3 “Mr. Doherty. Mr. Chairman, to carry out the purpose of this bill it would seem to be objection 
able to limit the jurisdiction to the court of the place where the cause of action arose. The local head 
quarters of a company may be such that men go out on the trains for runs of 500 or 1,000 miles, and 
if an injury happens at an extreme point from the place where the witnesses live anc 


generally, there would be a great expense on the part of a plainuff, a railroad employee, to bring his 
If the place where the injury happened 


are quartered 


witnesses to the other jurisdiction for the purpose of trial 
was over the border of a State, then the place of trial in that jurisdiction might be hundreds of miles 


away, and the expense of getting a dozen witnesses would be a barrier to litigating the case.’ Id. at 7. 


*4 7d. at 7. 

®8“Mr Doherty. . . . There can be very little trouble to the defendant, because the company 
furnishes transportation to its witnesses, and wherever the case is litigated the defendant has the 
opportunity to take its witnesses, and is abundantly able to do that, 

“On one side we have a plaintiff without ability to provide for transportation and on the other 
we have a party who 1s able to provide for transportation.” /d. at 7 

°° “Mr, Doherty. . . . The matter of the ability to get witnesses to a particular point is of vital 
importance in cases of this kind, because unless the plainuff can get the personal attendance of his 
witnesses he is at a disadvantage in a jury trial. To be sure the witnesses can be heard by deposition, 
but unless the witnesses personally appear the plaintiff is at very great prejudice in the presentation of 
the case to the jury, whereas the defendant is able to present its witnesses in person to the jury and 
they make an impression upon the questions at issue.” Jd. at 7 

87 “Mr. Doherty. . The temptations to take a defendant out of a particular jurisdiction which 
existed before the passage of the law of 1908, do not exist under that law. For instance, in the con 
flicting rules of personal lability exisung in various States it may be of some advantage to a plaintiff to 
select a particular jurisdiction in which the laws are favorable or in which the administration of the laws 
is favorable and there get service. The application of this federal law is uniform throughout the United 
States and a defendant is not prejudiced by the plaintiff's selection of a particular jurisdiction.” Id. at 8. 

** “Mr. Moseley .. This limitation of cases arising under the employers’ liability act to the 
jurisdiction of the district in which the defendant is an inhabitant, is an injustice which arose ap 


parently from some inadverten ind ought to be remedied It is to correct this imadverten this 





pied 


Tut VeNvE CLAUSE AND TRANSPORTATION OF LawsuiTs 377 


the residence of either the plaintiff or the defendant would have been ample, al- 
though he also agreed with Mr. Taylor on the advisability of permitting suit where 
the cause of action arose.“* What he really wanted for injured plaintiffs, and 
widows and orphans, he made clear, was a choice of venue—a reasonable choice 
one that would insure suit in the vicinity where the parties reside and are known.*° 
Mr. Doherty adverted to President Taft's statement of the goal to be achieved 


by amendment as one of making a suit under the act as easy to bring as a suit of a 


private person not in the company’s employ on an ordinary claim. Senator Borah, 


Chairman of the subcommittee, remarked that that seemed to be the point at which 


all parties desired to arrive, the only question being what language should be used 
to arrive there.*! 
amendment is proposed. There is no desire on the part of those who represent the men to ask anything 
unfair. 


“Mr. Moseley . . The necessity for this amendment arises from an oversight conceded by all 
Where a federal law applies you can only bring an action in the district where the defendant is an in- 
habitant. This may be a thousand miles from plainuff’s home. This is an injustice and 1s admitted to 
be so, even by the representatives of the railroads.” Id. at 9 

°° “Mr. Moseley . The amendment in question was the result of a decision of Judge Maxey in 
Cound v. The Atchison, Topeka and Santa Fe Railway Company. This was a 
Were it not for the fact that the case involved the interpretation of 
Under the judiciary act the suit 


the case of George C 
proceeding under the act of 1908 
a United States law, jurisdiction in Texas would have been ample 
could be brought in the district of the residence of either the plainuff or the defendant. 


“Mr. Taylor. May I ask you a question? 

“Mr. Moseley. Yes. 

“Mr Taylor. What, then, is the objection to making the jurisdiction where the cause of action 
arose? It seems that your argument leads to that point. 

“Mr. Moseley. It is advisable to permit suit where the cause of action arose. 
not to be limited to such jurisdiction. They should be permitted to bring suit as though a United 
States law was not involved and have the same choice of jurisdiction which is open to parties generally.’ 
Id. at &, 9. 

The choice mentioned was a choice available under the diversity clause 
residence of either the plainuff or the defendant. 

“° “Mr. Moseley. We have got to bear in mind that there will be a great many of these cases. It 
may not be the injured party; he has gone to his long home. It is the widow; it is the orphan. They 
If I were their attorney I should prefer to 


But plainuffs ought 


between the district of 


should be given a reasonably broad choice of jurisdiction 
have some choice of ground on which I would enter this legal contest, because I would have the 
influence of my vicinity. The jurisdiction of the home of the dependent widow and the children is 
above all others to be preferred. This is fair to both parties. The reputation of the parties is well 
known to all there. They know about the people and about the facts.” Id. at 13. 

“* “Mr. Doherty. .. . As to the clause ‘or in which the defendant shall be found at the time of 
commencing such action,’ permit me to suggest that that is the language in which the amendment was 
prepared at the Attorney General's ofhce. The terms used are frequent in federal statutes and have 
often been interpreted by courts. This amendment had the approval of the President in his message 
of January 7, 1910. 

“The Chairman. I remember the message. 

“Mr. Doherty. The President said: “The nght to bring the suit under this act should be as easy 
of enforcement as the nght of a private person not in the company’s employ to sue on an ordinary claim, 
and process in such suit should be sufficiently served, if upon the station agent of the company upon 
whom service is authorized to be made, to bind the company in ordinary actions arising under state 
laws.’ 

“The Chairman. ‘That seems to be the point to which all parties desire to arrive, and the only 
question would seem to be whether this language covers that proposition 

“Mr. Doherty. If the language used can be improved upon, there will be no objection it it.’ Td at 


8. 
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Senator Borah reported the bill out favorably for the Senate Judiciary Committee. 
The report made two amendments to the bill in the form that it passed the House. 
The first one struck out the provision for venue in the district of residence of the 
plaintiff, and the second modified the provision for suit where the defendant may 
be found by changing it to the district where the defendant may be doing business.” 

Both changes, it is clear from a review of the testimony before the subcommittee, 
were made in response to the pleas of the railroads for avoiding an excessive and 
unnecessary liberalization of venue, opening the way for the very type of abuse at 
which the amendment was aimed—the transportation of causes of action for suit at 
distant points. Just as evidently they were made in light of the disclaimer by the 
other side of any intention to seek an unfair advantage or anything more than a 
reasonable choice of venue, permitting suit in the vicinity where the plaintiff and 
the witnesses reside or where the accident happened. In short, the revised bill was 
couched in language intended to reach, in Senator Borah’s words, “the point to which 
all parties desire to arrive.” 

The report of the Senate Committee reiterated what had been said by the House 
Committee about the primary purpose of the venue amendment—the avoidance of 
inconvenience and hardship to suitors, especially the plaintiff, by requiring suit to 
be brought at a distant point. 

There was less debate in the Senate than in the House on the venue portion of 
the bill. Senator Borah led off with a brief description of the bill, stressing the 
inconvenience and hardship of requiring the plaintiff to travel a long distance to the 
district of incorporation of the defendant. The bill, he said, would remedy this by 
enabling the plaintiff to bring his action not only at the residence of the defendant 
but also where the cause of action arose or where the defendant might be doing busi 
ness, giving the plaintiff his choice.** 

The question was raised in the ensuing debate whether the law should be left so 
as to permit the removal to a federal court of a case originally brought under the 
Act in a state court. Two amendments were proposed to prevent such removal. 
The first amendment, by Senator Dixon, would have reached the objective indi 


rectly by making a railroad corporation a citizen of every state where it had track- 


age.4® The second amendment, proposed by Senator Paynter and subsequently 

*? Sen. Rep. No. 432, 61st Cong., 2d Sess. 1 (1910) 

“8 1d. at 3, 4 

“Mir. Borah. Mr. President, I wish to discuss very briefly the bill . The objection which has 
been made to the existing law, and this objection arises by reason of the decision of some of the courts, 1s 
that the plaintiff may sometimes be compelled to go a great distance in order to have his cause of action 
against the defendant by reason of the fact that now the action must be brought in certain instances 
in the district in which the defendant is an inhabitant. In other words, the corporation being an in 
habitant of the State which creates it, it might follow that the plainuff would have to travel a long 
distance in order, under certain conditions, to bring his action against the defendant and come within 
the terms of the law. So, if this bill should be passed the law will be remedied in that respect, in 
enabling the plainuff to bring his action where the cause of action arose or where the defendant may 
be doing business. The bill enables the plaintiff to find the corporation at any point or place or 
State where it is actually carrying on business, and there lodge his action, if he chooses to do so.” 45 
Cone. Rec. 4034 (1910) 

*8 45 Conc, Ree. go92 (1910) 
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adopted, provided more directly that “no case arising under this act and brought in 


any state court of competent jurisdiction shall be removed to any court of the United 
States.”** 

The purpose of both amendments was the same—to further the general objective 
of the bill to insure that cases arising under the Act should be litigated locally where 
they arise and not at some distant point. 

Passed by the Senate, the bill went back to the House which concurred in the 


Senate amendments.** President Taft affixed his signature, and the bill became law 


April 5, 1g10, and its provisions have continued substantially unchanged to the 
present day.*® 

The amendment to Section 6 of the FELA dealt with three subjects: (1) venue 
in federal courts; (2) jurisdiction in federal and somewhat indirectly in state courts; 
and (3) the removal of cases from state to federal courts—which was banned. The 
provision for removal is pertinent here only as an indication of congressional in 
tention in enacting Section 6 to further the trial of cases close to the place where they 
arise. The provision with respect to jurisdiction was recognized as not strictly 
necessary, having been inserted only out of an abundance of caution to prevent a 
repetition of the error of the Hoxte case. It did not and was not intended to confer 
jurisdiction on state courts in FELA cases but merely to recognize that this juris- 
diction already existed. The really important part of the amendment was the 
clause fixing venue under the FELA in federal courts. 

Under the venue clause an action can be brought in a federal court in a district 


*° Thid 

This clause remained in Section 6 of the Federal Employers’ Liability Act until it was stricken out 
by the Act of June 25, 1948, c. 646, §18, 62 Srar. g8g, and its substance reenacted as a part of the 
Judicial Code, reading as follows: 

“A civil action in any State court against a railroad or its receivers or trustees, arising under sections 
51-60 of Tithe 45 may not be removed to any district court of the United States." 28 U.S. C. $1445, 
Act of June 25, 1948, c. 646, 62 Star. 939 

This last amendment reworded the ban on removal so as to end the controversy over the question 


whether the ban applies to a receiver or trustee as well as to a railroad company. See Reviser’s Note, 


28 U. S.C. A. $1445. 
‘TM, Bailey... We are all familiar with the rule that when two courts have jurisdiction over the 
same subject-matter, the court whose jurisdiction is first invoked shall be permitted to proceed to a 


conclusion of the case. I only ask that that ancient and safe and just rule be written into this bill, so that 
if a citizen, in pursuance of the permission granted by the bill, does bring his suit in the state 


he shall not be dragged by the common carrier the distance of many miles and put to the burdensome 


court, 


expense incident to litigation in federal courts. That is so just and reasonable that it seems to me 
there would be no vote against it in all the Senate.” 45 Cone. Rec. 4050 (1910) 

“Mr. Dixon. I will frankly admit that my whole feeling 1s that these cases ought to be litigated 
in the locality where the cases arise and not be transferred to a foreign community or a foreign 
court.” Id. at 40G2 

“* Id. at 4158. 

“" See c. 143, &1, 36 Srar. 291. The portion of the bill dealing with venue, jurisdictions, and re 
moval of suits, often loosely referred to as the venue clause, was added as a second paragraph to Section 
6 of the FELA reading: “Under this Act an action may be brought in a circuit court of the United 
States, in the district of the residence of the defendant, or in which the cause of action arose, or in 
which the defendant shall be doing business at the time of commencing such action. The jurisdiction 
of the courts of the United States under this Act shall be concurrent with that of the courts of the 
several States, and no case arising under this Act and brought in any state court of competent juris 


diction shall be removed to any court of the United States.” 
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(1) of the residence of the defendant, or (2) in which the cause of action arose, or 
(3) in which the defendant is doing business at the time of commencement of the 
suit.” 

On its face, this venue clause, as Senator Borah described it on the floor of 
the Senate, allowed the plaintiff a choice of venue among the three districts named. 
The third category, however, like the fourth category of the original bill, was broad 
enough to encompass practically the whole range of permissible venue since it is 
difficult to conceive of it being held that a defendant is not doing business at the 
place of its incorporation or at a place where by virtue of negligence in the conduct 
of its operations it occasions injury to an employee. 

The language of the venue clause is fairly clear. The most important, if not 
the most numerous, questions arising regarding its interpretation have concerned 
not differences of opinion about the meaning of the language employed but the 
effect of the amendment upon other rules of law affecting the right to institute or 
maintain suit at a particular place. 

Was the venue clause of 1910 an ordinary venue rule? If so, it would have to 
be applied like any other ordinary rule of venue along with such other rules as those 
relating to change in venue, to the prohibition of suits burdensome on interstate 
commerce, to injunctions against vexatious or harassing litigation, and to forum non 
conveniens. 

If on the other hand the amendment of 1g10 was designed to create a special 
federal privilege of venue, then it would override other related rules of law, state 
and federal, ordinarily applicable in the same field. 

The answer to the question regarding which of these two opposing theories repre- 
sents the correct view is not to be found in the literal wording of the clause, as 
Chief Justice Vinson remarked in Ex parte Collett.5' | The answer can only be found 
from a construction of the statute arrived at by considering the logical effect of the 
amendment under all of the circumstances, including the intent of Congress as 
disclosed by the legislative history. 

The answer to be derived from any adequate consideration of the legislative his- 
tory is reasonably clear. None of the collateral legal or equitable principles was 
mentioned in the hearings, reports or debates. It is clear from them, however, that 
Congress intended to create no special federal venue privilge but only to enact an 
ordinary venue rule similar to those in effect in the state courts. In doing so its 
chief purpose, reiterated time and again, was to provide a place of venue convenient 
to parties and witnesses, and particularly in the community where the plaintiff and 
his fellow workers live. The aim was not to facilitate but to stop suits at distant 


points. Practically everyone believed that the plaintiff would select the court in or as 


near as possible to his own community. The railroad witnesses at the hearing 
before the Senate subcommittee shared this view although out of an abundance 


®° Today the text of the venue provision is the same as set forth in the preceding note, It is 


quoted in note 1, supra. 
§1 337 U. S. 55 at 61 
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of caution they sought to curtail the unrestricted venue provisions of the House 
bill. The Senate went so far as to modify the House bill in two important 
particulars to prevent the expanded venue from being used as a vehicle for 
the transportation of suits to distant forums. With the same end in view it banned 


the removal of a suit under the Act from a state to a federal court. 


EMERGENCE OF Lone Distance TRANSPORTATION OF LawsuITs 


By an ironic twist of fate these venue provisions enacted into law for the very 
purpose of avoiding inconvenience and hardship to parties and witnesses by reason 


of the location of the place of trial have in large measure produced the opposite re- 


sult. 

The hardship on the plaintiff, it is true, has been relieved because the threefold 
choice afforded has served to permit him to institute an action everywhere within 
reason that the defendant corporation could be served with process. For the de- 
fendant and the witnesses the consequences have been vastly different. While in 
large metropolitan centers suits are frequently, but by no means always, instituted 
in local courts, elsewhere the prevailing practice is for claims not settled by agree- 
ment between employer and employee to be transported for suit hundreds or even 
thousands of miles away, making it inconvenient and annoying for the witnesses to 
attend the trial and rendering a satisfactory presentation of the defense costly and 
difficult at best and sometimes well-nigh impossible for the railroad. 

Results such as these so contrary to the course of events anticipated on all sides 
in the commitee hearings and in debates on the floor in the House and the Senate 
have sometimes been ascribed to the disposition of an injured employee with a claim 
under the Act to shop around for a favorable judge or a generous jury. Quite true, 
the injured man or his home town lawyer may possibly survey the various courts 
and jurisdictions where the defendant may be doing business and then choose a 
court, state or federal, in some distant place, one, two or three thousand miles away. 
Perhaps an injured man may look over the members of the bar in his county and 
state and then, turning them down, decide to seek more renowned counsel in New 
York, Chicago, St. Louis or Oakland. These things, of course, have happened here 
and there, but it may be doubted whether anything of this sort has been a major 
factor. 

Where suit is brought at a distant place it is usually because of the intervention of 
agencies wholly unanticipated by those who framed and put through the special 
venue clause—the systematic solicitation of personal injury claims by unethical law- 
yers in large cities, and, to a somewhat lesser degree, the pressure exerted by labor 
unions on their members to place personal injury claims in the hands of regional 
attorneys maintained by the unions in the larger centers. These agencies have 
developed a sizable racket around the dual opportunity for widespread solicitation 
and for harassment of the defendant which the very broad choice of venue affords. 

The development of these practices seems to have commenced soon after the 
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amendment of 1g10."* By 1916 ambulance chasing had become one of the recognized 
evils in the operation of the FELA. A sample cross-section of what was taking 
place is found in the opinion in Reed's Adm’x v. Illinois Cent. R. R.* where the 
railroad brought suit in a state court of Kentucky to enjoin an action brought by the 
administratrix in a state court of Minnesota for damages for the death of her hus- 
band while in the employ of the railroad company in Kentucky. The claim had 
been transported for suit a thousand miles from the residence of the administratrix 
and of the witnesses for both parties. The railroad company charged that this re 
sulted from the solicitation of the claim by Anderson, a Minnesota attorney who 
made a specialty of damage suits against corporations, employing agents or runners 
who were not lawyers in soliciting business for him in Kentucky and in various 
other places served by railroads with lines entering Minnesota. One of the runners, 
it was charged, had induced the administratrix to employ Anderson. The agree- 
ment provided he would investigate at his own expense the facts in relation to the 
case, pay all costs incident to the institution of the suit, make all bonds that might 
be necessary in its prosecution, pay from his own pocket the railroad fare, hotel bills, 
and other necessary expenses of witnesses whom it might be necessary to take from 
Kentucky to Minnesota, and in addition support and maintain the administratrix 
during the pendency of the suit. The court found that these averments were sup- 
ported by the evidence, saying that it was inconceivable that the widow would freely 
or voluntarily leave her home and go to a distant state to bring suit.” 


*? Mr. D. Lindley Sloan, formerly Chief Judge of the Court of Appeals of Maryland, who had lived 
and practiced in the railroad center of Cumberland in that state both before and after his service on the 
bench thus described some of the practices: 

“Long before I went on the bench I knew about the practice which has grown up of lawyers and 
their runners from large cities coming into Cumberland, which is a large railroad center, and soliciting 
business from railroad men who had been injured or from the families of those who had lost their lives. 
Personally, it first came to my attention shortly after the passage of the Employers’ Liability Act 

“It was notorious around our county that every time a man was injured or killed in railroad service, 
and we had four railroads in the community, runners from everywhere were in here soliciting the 
big cases.” Hearings before Subcommittee No. 4 of the House Committee on the Judiciary on H. R. 
1639, 8oth Cong., 1st Sess. go (1947). 

** See Ballantine, 4 Compensation Plan for Railway Accident Claims, 29 Harv. L. Rev. 705, 707 
(1916), giving as one reason for the adoption of a workmen's compensation act for railway employees the 
unwholesome situation created by the activities of the ambulance chasers: 

“Besides this natural prejudice there is for the company the constant menace of fraud. Stirring up 
and prosecuting personal-injury cases has become the trade of certain attorneys. The ‘ambulance chaser’ 
is the tool that draws in their victims. In suits so instituted there is a premium upon perjury—perjury 
to establish liability, perjury to enhance damages. There are doctors who make a business of skilfully 
instructing plaintiffs in the simulation of injuries. To ward off verdicts often secured by such methods, 
it as almost inevitable that claim agents of companies should sometimes resort to sharp methods. A 
bad color emanates from the whole field of this personal-injury litigation.” 

See also Hubbell, Soliciting Out of Town Claims Against Railrouds, 87 Cent. L. J. 48 (1918) 

** 182 Ky. 455, 206 S. W. 794 (1918). 

"© The court said (182 Ky. at 468-469, 206 S. W. at 800) 

“Under the laws of this state, and the practice and procedure in its courts, her chances of recovery 
would be as good as in the courts of the state of Minnesota; but, notwithstanding these favorable condi- 
tions and surroundings, she was persuaded by Anderson to bring her suit in the state of Minnesota about 
1,000 miles distant from her home, the place of the accident, and the residence of all the witnesses for 
both parties. 

“We say she was persuaded by her attorney to do this because it is inconceivable that this woman, 
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REstTRIcTIONS ON VENUE Durinc GovERNMENT CoNTROL OF RAILROADS 


The transportation of personal injury claims for a great distance for the purpose 
of instituting suit under the Act soon attained large proportions. By the time the 
United States assumed possession of the railroads toward the end of 1917, placing 
them under the newly created Railroad Administration™® the defense of these suits 
had become a serious burden. It was not only costly, but during the manpower 
shortage of World War I it unnecessarily consumed the time of men engaged in the 
vitally important operation of trains carrying military trafic by requiring them to 
attend distant court as witnesses in suits brought under the Act. This practice, with 
its waste of essential manpower, was so prejudicial to the war effort that the Di- 
rector General of Railroads by administrative orders put an end to the abuse of 
venue by requiring that all suits against carriers while under the federal control 
must be brought in the county or district where the plaintiff resided at the time of 
the accrual of the cause of action or in the county or district where the cause of action 
arose. ‘These administrative orders were issued under powers given to the Presi- 
dent and delegated to the Director General by Section 10 of the Federal Control 
Act which specified that the carriers while under federal control should be subject to 
all laws and liability as common carriers except in so far as might be inconsistent 
with any provisions of that statute or with any order of the President.” They were 
sustained by the Supreme Court as valid and reasonable. 

The orders recited that the practice of bringing personal injury suits against 
railroads at remote places seriously interfered with the physical operation of the rail- 
roads and was not necessary for the protection of the rights or the just interests of 
the plaintiffs.°* They had the desired effect of curtailing abuses of venue while 


under the undisputed facts as we have stated them, would freely or voluntarily leave her home and go 


to a distant state to bring this suit. . . . 

“Under these circumstances, we may well believe, and do so, that the administratrix, under the 
influence of Anderson, was induced to bring the suit in Minnesota in order that the railroad company 
might be subjected to great and unnecessary expense and inconvenience and for the purpose of vexatiously 
harassing and annoying it. Probably Anderson adopted this course with the expectation that the railroad 
company, rather than go to the expense and inconvenience that would attend its defense of the case in 
the Minnesota court, would pay a substantial sum in settlement; but, whether this was the moving cause 
or not, it seems clear to us that the only purpose of bringing the suit in the Minnesota court was to 
harass and annoy the company and subject it to as much expense and inconvenience as possible.” 

°® The President took control of the railroads under a proclamation dated December 26, 1917, issued 
under the Act of August 29, 1916, c. 418, §1, 39 Srar. 645, 10 U. S. C. §1361. He operated them 
under that statute, supplemented by the Federal Control Act of March 21, 1918, c. 25, 40 Star. 451 

5? The orders of the Director General were held invalid in Friesen v. Chicago R. I. & P. Ry., 254 Fed. 
875 (D. Neb. 1918), and El Paso & S. W. R. R. v. Lovick, 210 S. W. 283 (Tex. Civ. App. 1919). They 
were finally sustained by the Supreme Court in Alabama & Vicksburg Ry. v. Journey, 257 U.S. 11, 
114 (1921). In that case the Court said: 

“Section 10 of the Federal Control Act of March 21, 1918, c. 25, 40 Svat. 451, 456, permitted en 
forcement of liabilities against carriers while under federal control except “in so far as may be incon 
sistent. . . with any order of the President.’ It was within the powers of the Director General to pre 
scribe the venue of suits; and the facts set forth in the order show both the occasion for it and that the 
venue prescribed was reasonable.” See also Actions Against Railroads Under the Federal Control, 2% 
Law Nores 46 (1919) 

°* General Order No. 18 of April 9, 1918, and General Order No. 18a of April 18, 1918, of W. G 


McAdoo, Director General of Railroads. These two orders read as follows 
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the roads continued in the hands of the Government. 


RE-EMERGENCE OF VENUE Abuses AFTER FEDERAL CoNTROL 


When the railroads were returned to private ownership early in 1920," the gen- 
eral orders of the Director General limiting venue lapsed and conditions reverted 
to those that had obtained prior to government operation.” Extensive solicitation of 
personal injury claims under the Act began again.*’ In Minnesota the institution 
of suits at great distances from the place where the cause of action arose as well as 


“United States Railroad Administration, Office of the Director General, Washington. April g, 1918. 


General Order No. 18. 

“Whereas, the act of Congress approved March 21, 1918, entitled ‘An act to provide for the 
operation of transportation systems while under federal control,’ provides (section 10) ‘that carriers while 
under federal control shall be subject to all laws and liabilities as common carriers, whether arising under 
state or federal laws or at common law, except in so far as may be inconsistent with the provisions of 
this act or with any order of the President... . But no process, mesne or final, shall be levied against 
any property under such federal control’; and 

“Whereas, it appears that suits against the carriers for personal injuries, freight and damage claims, 
are being brought in states and jurisdictions far remote from the place where plaintiffs reside or where 
the cause of action arose, the effect thereof being that men operating the trains engaged in hauling war 
materials, troops, munitions, or supplies are required to leave their trains and attend court as witnesses, 
and travel sometimes for hundreds of miles from their work, necessitating absence from their trains 
for days and sometimes for a week or more, which practice is highly prejudicial to the just interests 
of the government and seriously interferes with the physical operation of the railroads, and the practice 
of suing in remote jurisdictions is not necessary for the protection of the rights or the just interests of 
plaintiffs: 

“It is therefore ordered, that all suits against carriers while under federal control must be brought 
in the county or district where the plaintiff resides, or in the county or district where the cause of 
action arose, 

“W. G. McAdoo, Director General of Railroads.” 

“April 18, 1918. General Order No. 18a. General Order No. 18, issued April 9, 1918, is hereby 
amended to read as follows: 

“Tt is therefore ordered that all suits against carriers while under federal control must be brought 
in the county or district where the plaintiff resided at the time of the accrual of the cause of action or 
in the county or district where the cause of action arose.’ 

“W. G. McAdoo, Director General of Railroads.” 

** March 1, 1920, pursuant to the Transportation Act of 1920, c. 91, 41 Svar. 456. 

*° See Payne v. Knapp, 197 Iowa 737, 198 N. W. 62 (1924). 

*' See, for example, Chicago, M. St. P. Ry. v. McGinley, 175 Wis. 565, 579, 185 N. W. 218, 223 
(1921), where the court stated: 

“Plaintiff herein also charges that the defendant's attorneys, in procuring the authority to prosecute 
defendant's action for personal injuries, were guilty of what is commonly known in the profession as 
‘ambulance chasing,’ and that as the result of such employment so obtained, defendant's action is not 
being prosecuted in Minnesota in good faith, but from ulterior motives, primarily designed to promote 
the business of such counsel engaged in such reprehensible practice. 

“That such practices have been indulged in extensively by counsel, both in the state of Wisconsin 
and in the state of Minnesota, is a matter well known to the profession and to the courts.” 

The wide prevalence of solicitation of railroad personal injury claims was sometimes pleaded in 
extenuation of individual conduct. “The undisputed evidence in the case is that it was the general report 
that all personal injury lawyers in Chicago had solicitors out. The fact that other personal injury 
lawyers had solicitors for the purpose of procuring business for them, however, is no justification in 
People ex rel. Chicago Bar Ass’n v. McCallum, 341 Ill. 578, 590, 173 N. E. 827, 831 (1930). 


this case.” 
Leading 


The prevalence of the practice has also been recognized by law reviews and bar journals. 
articles: Winters, Interstate Commerce in Damage Suits, 29 J. Am. Juv. Soc’y 135, 137 (1946); Barrett, 
The Doctrine of Forum Non Conveniens, 35 Cau. L. Rev. 380, 382 (1947); Gay, Venue of Actions, 
33 A. B. A. J. 659 (1947); Editorial: Interstate Commerce, 26 Cricaco Bar Recorp 181-182 (1945); 
Notes, 39 Yare L. J. 388, 399 (1930); 46 Wesr Va. L. Q. 344, 346 (1940); 16 J. Bar Ass’n Kansas 


233, 235 (1947); 10 Texas B. J. 499 (1947); 34 Minn. L. Rev. 145 (1950); 30 N. C. L. Rev. 168 


(1952) 
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from any place where the defendant operated a line of railroad was fostered by a 
state statute allowing process to be served on any foreign railroad corporation having 
an office in the state for the solicitation of freight or passenger trathc. In 1923 the 
Governor of the State asserted in a message to the Legislature that there were pend- 
ing 1,028 personal injury cases brought by nonresident plaintifls asking 26 million 
dollars in damages from railroads without trackage in Minnesota."* Between 1920 
and 1924, 224 actions involving damages of more than g million dollars were brought 
against the Milwaukee Railroad in Minnesota where the cause of action arose outside 
of the state. 

The moving forces behind the transportation of personal injury claims under 
the FELA may be better appreciated after a review of case histories of some of the 
lawyers engaged in this class of ligation. 

One of the leaders of the bar in this field of the practice in the era beginning 
with the return of the railroads to private control in 1920 was Robert J. McDonald 
of Minneapolis. His bold, aggressive activities in getting and retaining personal 
injury business made him a controversial figure for many years. Some of the con 
troversies reached the courts. One of the first was Chunes v. Duluth, W. & P. Ry®™ 
McDonald and his firm engaged in a hot dispute with another lawyer over the issuc 
of which one had been duly retained to represent Chunes, an employee with a claim 
under the Act. Each charged the other had solicited the case. Judge McGee, ap- 
parently believing both were right, dismissed the suit, holding that neither firm had 


McDonald shocked the 


any authority to institute suit on behalf of the plaintiff. 


judge by boldly admitting in open court that he indulged in ambulance chasing.® 


®2 This message is summarized in a footnote in Davis v. Farmers Co-operative Co., 262 U. S. 312 


(1923), at 316, as follows: 
“A message, dated February 2, 1923, 
recent examination of the calendars of the district courts in 67 


that in those counties there were then pending 1,028 personal injury ca 
) from foreign railroad corporations which do not operate any 


of the Governor of Minnesota to its Legislature, recites that a 
of the &> counties of the State disclosed 
ses in which non-resident plaintiffs 


seck damages aggregating nearly $26,000, 
line within Minnesota.” 

In that case, the Court described the practices current before, during, and immediately after federal 
control, as follows: 

“That the claims against interstate carriers for personal injuries and for loss and damage of freight 


are numerous; that the amounts demanded are large; that in many cases carners deem it imperative, 


or advisable, to leave the determination of their lability to the courts; 
» that in which the cause of action arose entails absence of employees from their 


that litigation in States and 


jurisdictions remote fror 
customary occupations; and that this impairs efficiency in operation, and causes, directly and indirectly, 
matters of common knowledge. Facts, of which we, also, take 


judicial notice, indicate that the burden upon interstate carriers imposed specifically by the statute here 


assatied 18 a heavy one; and Ve 1¢ Tres ing opstruction to commerce mus ye serious, 
led t nd that the resultir bstruct t t | 


heavy expense to the carriers: these are 


During federal 


control absences of employees incident to such litigation were found, by the Director General, to inter 
fere so much with the physical operation of the railroads, that he issued General Order No. 18 (and 
18A) which required suit to be brought in the county or district where the cause of action arose or 
That order was held reasonable and valid in Alabama 


where the plaintiff resided at the time it accrued, 
The facts recited in the order, to justify its issue, are 


& Vicksburg Ry. Co. v. Journey, 257 U.S. 111 
of general application, in time of peace as well as of war.” Id. at 315-316. 

*8 Weinard v. Chicago, M. & St. P. Ry., 298 Fed. 977 (D. C. Minn. 1924). 

*¢ 208 Fed. g64 (D. C. Minn. 1924) 

*© “On the hearing of the motion to remand, in which his firm represented the plaintiff in another 
personal injury case heard about the same time, Mr. McDonald was charged by the opposing attorney 


with practicing ‘ambulance chasing,’ and replied, admitting the fact. In answer to a question from the 
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The judge thought “The situation described in the affidavits is one calculated to 
make anyone with a love for the legal profession blush with shame, and apparently 
is the natural resultant and product of the very demoralizing practice which has 
grown up in the legal profession in the large cities, and which has done so much 
to debase and degrade the honorable profession of the law."*® Judge McGee ordered 
a copy of his opinion and of the record to be sent to the State Board of Law Ex- 
aminers of Minnesota “for such action as to that body may seem appropriate.”** 
Judge McGee entered the same sort of an order in another case, Wernard v. 
Chicago M. & St. P. Ry.,°* which was before him at about the same time. Mc- 
Donald’s firm had brought suit under the Act in the federal district court in Minne- 
apolis on behalf of Weinard who had sustained an injury while in the employ of the 
Milwaukee Railroad in Tacoma, 1,787 miles away. An afhdavit in support of 


1 motion to dismiss the suit as a burden on interstate commerce set forth that 


McDonald’s firm and many other lawyers in Minneapolis were engaged in 
ambulance chasing on a large scale in FELA cases. Although these statements in 
the affidavit were based on information and belief, the court accepted them as sub- 
stantially true largely because the McDonald firm pointedly avoided any real 


denial. 


In 1929 McDonald and his associates were still flourishing in Minnesota, Wis- 
consin, and elsewhere as ambulance chasers. In Chicago, M. St. P. & P. Ry. v. 
Wolf’ the railroad brought several actions in a state court in Wisconsin to enjoin 


court if he realized the nature of the admission he had just made, he replied: ‘Of course I do. It is the 
truth, and why not admit it?’ . . . 

“There does not seem to be the slightest thought on the part of any of the attorneys men 
tioned that the practce referred to is in violation of the ethics of the legal profession and brands those 
who indulge in it with professional infamy.” /d. at 976. 

-* lhid. 

*7 Id. at 977 

** 298 Fed. 977 (D. C. Minn. 1924). 

** The affidavit recited in part: 

“(3) That the plainuff’s attorneys, since the expiration of General Orders Nos. 18 and 18A_ of the 
Director General of Railroads of the United States, have employed and maintained solicitors of such 
claims and actions, and that such solicitors, as afhant is informed and believes, reside or travel about 
in most, if not all, of the states above mentioned, as well as other states, soliciting such claims and 
actions against the defendant and other railroad companies. . . 

“(4) That beside said firm . . . there are other attorneys residing in the cities of St. Paul and 
Minneapolis, Minn., in number more than 15, who are likewise engaged in the practices aforesaid; that 
said practices have resulted in the bringing of great numbers of suits in Minnesota by the attorneys 
engaged in such soliciting against railroad companies not residents of Minnesota, in which the causes of 
action arose outside of and the plaintiffs were nonresidents of the state of Minnesota .” Id. at o8t. 

™ 199 Wis. 278, 226 N. W. 297 (1929). The lower court had found among other things: 

“That said attorneys have offices in the Baker Building in the City of Minneapolis, in said State, and 
that for more than a year prior to April, 1928, and thereafter at the various times mentioned in the 
foregoing findings and those hereinafter contained, conducted and maintained a ‘high-pressure, high 
powered’ department, thoroughly organized, for the purpose of soliciting legal business in the State of 
Wisconsin, and other States, through men of experience in this ‘ine of activity emploved by said firm to 
do the work commonly termed ‘ambulance chasing,’ and that in the maintenance of said department 


said law firm annually expends, conservatively stated, in excess of $100,000 by way of advancements 


clients and salaries and other expenses of the persons employed in said department 
“That since September, 1926, Tautges, Wilder and McDonald had in their employ in the State of 
Wisconsin one Jacob J. Stahl, a legal resident of Milwaukee, Wisconsin, whose business was to. visit 
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/ 


Wolf and Hoch from prosecuting personal injury suits against the company in 
Minnesota. The McDonald firm, as attorney for Wolf and Hoch, was joined as a 
defendant, it being alleged that they had obtained the cases by solicitation and were 
engaged in a highly organized scheme of ambulance chasing on a large scale. The 
Wisconsin Supreme Court found that McDonald was engaged in ambulance chasing 
as charged, but that the injured men were guilty of no wrong so that the case was 
the same as though they had voluntarily gone to Minnesota and commenced the 
action which they had the right to do. The actions were therefore dismissed. 

In the Wolf case there was ample evidence of McDonald's solicitation activities. 
His own testimony established the fact that the solicitation carried on by him and 
his chasers was supported by such features as advances to clients and the use of in- 
vestigators paid on a contingent basis.*' In fact, McDonald, as he had done in the 
Chunes case, readily admitted he solicited personal injury claims;'* his testimony 
led to a strong denunciation of his tactics and his attitude by Chief Justice Rosen 
berry." 


injured railroad emplovees and induce them to emplo Pautye Wilder and McDonald 


attorne ind bring suit inst the Railroad Company in the State Minneso | id Stahl 


rome in Milwaukee for only t 
ilder and McDonald in Septer 6, th id Stahl had been 


in the employ of another firm of attorneys at Minneapolis a sin r capacity: that said Tautges, 
Wilder and McDonald also employ one BE. L. Harrigan as Superintendent of said Soliciting Department 
! ce : 1 


at a salary of $1 per vear: that said Jacob J. Stah! and tour « eTSONs, nilarly envages ire 


employed be said lay rm at salaries $; month, and that all of said \ re also pro 
vided with allowances for all their tray 1, hotel and other expenses amounting to considerable sums 
of money each month 1rog Wi 226 N at 29% 

72 “Te is quite apparent from the testimony of the witness that he traveled about the country soheiting 
business, working in conjunction with solicitors of the firm, saw that sums were advanced to chents 
and that the firm paid the expenses of ligation secured by him. Some inkling of the methods pursued 
by this firm may be gained from the testimony of the witness to the effect that none of the expenses of 
the investigators are charged to clients, but are paid by the firm; that the firm maintains a slush fund 
and entertainment fund; that the investigators were paid about $3 1 month, some of them work 
on a commussion basis, which amounts to 40 per cent of the net fees obtained by the firm. The firm 
also maintains a corps of expert witnesses The firm annually loans to chents $ , annually pays to 
Harrigan, chief of the soliciting force, $10.0 pays to investigators annually a total of $18,000, and has 
other annual expenses of $40,000." 199 Wis. at 284-285, 226 N. W. at 209 
72 “Robert J. McDonald, one of the firm, appeared and testified as a witness in the case, and it was 
established beyond any doubt by the admissions of McDonald that the findings of fact were fully 
sustained. Reference was made to the case of Chunes v. Duluth, W. & P. Ry. Co. (D. ©.) 208 FP. 964, 
where United States District Judge McGee in his opinion stated that Mr. McDonald had adimitted that 
he indulged in the practice of ambulance chasing.” 199 Wis. at 284, 226 N. W. at 298 

™ The conduct of the attorneys in this case is not only unethical and shocking to the professional con 
science of any right-thinking lawyer, but violative of ordinary professional decency. The conduct of 
the lawyer who was described as ‘flying the black flag of piracy’ (Fllis v. Frawley, 1 Wis. 381, 
161 N. W. 364) was almost innocent compared with what was done by this firm of attorneys in 
securing business. The only refreshing note in the whole sordid mess 1s the breezy buccancer-like confi 
dence of Mr. McDonald, apparently bern of association with an organization so invincible that he feels 
safe not only in violating the laws of a sister state and the canons of professional ethics, but in flaunting 
the violation in the face of his accusers as if to say, “Here it is, what are you going to do about it?’ ” 
109 Wis. at 286, 226 N. W. at 299 

“That an organization such as Tautges, Wilder & MeDonald maintaining a corps of expert wit 
nesses, employing high-powered solicitors, using slush and entertainment funds to secure business, 
and no doubt for other purposes, are a menace to the proper administration of justice cannot be 
doubted Having secured business at a large expense, advanced funds to clients, their interest is not 


1 


as officers of the court in seeing that justice is fairly administered, but that a verdict is secured in 
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Finally, the State Board of Law Examiners of Minnesota brought an action to 
disbar McDonald. The Minnesota Supreme Court found that he had engaged in 
organized solicitation of personal injury cases: In re McDonald.* The court 
pointed out that while the disbarment proceedings were pending, McDonald con- 
tinued to have his brother, Donald, and other chasers solicit cases, armed with such 
persuasive equipment as photostatic copies of checks and newspaper clippings at- 
testing to McDonald's success in other cases.*° He was ordered disbarred with 
permission to apply to the court for reinstatement at the end of three years and 
upon presentation of proof that in the meantime he had not directly or indirectly 
practiced law. Thus fourteen years after Judge McGee’s indignant dual citation, 
McDonald's large scale ambulance chasing was subjected to a judicial check. But 


not for long. 
In 1940, McDonald was reinstated: In re Reinstatement of Robert ]. McDonald.”® 


In a per curiam decision, the court pointed out that McDonald’s conduct “since the 
entry of the judgment of disbarment has been such as to indicate a complete change 


of attitude toward the standards of ethics governing the conduct of members of 
the profession.”7* 

In the petition for reinstatement McDonald had expressed an intention not to 
specialize mn negligence cases if he should be reinstated, asserting his intention to 


apply for admission to the bar in California and to specialize “in a field entirely 
@ ‘ »78 

removed from negligence cases. 

each case which will protect their investment and secure to them the fruits of their ilheit enterprises. 
That these attorneys, being as they are officers of a court charged with important duties in the ad 
ministration of justice, can openly prostitute their high calling and go unpumished—not only unpunished 
but unrestrained—seems incredible and if such is the case, the facts constitute a strong indictment of 
the courts. The power of courts to maintain the integrity of the law and keep the channels of justice 
open and pure is very great. For that purpose they have broad inherent powers not dependent upon 
acts of the Legislature and a responsibility to society which is as great as their powers.” 199 Wis. at 289, 
226 N. W. at 300-301 

The court concluded that 

“One reads Mr. McDonald's testimony in vain for any indication of what he would consider un 
ethical conduct.” 199 Wis. at 2&5, 226 N. W. at 299 

™ 504 Minn. 61, 282 N. W. 677 (1938). 

“He finally conformed to the request of the board that he discharge Donald and change his 
relations with attorneys sharing his office But, all this notwithstanding, we find that even after this pro 
ceeding was begun the same sort of solicitation by persons provided with photostatic copies of checks 
and newspaper clippings was going on (Winterwerber case) As already intimated in the alleged 
systematic or planned solicitation of cases, the agent or solicitor usually appeared armed with photo 
static copies of large checks received in cases tried or settled by respondent and newspaper clippings of 
| 1 


cases handled by him, and a short form of contract engaging respondent as attorney. Respondent desig 


nated Donald and others employed as investigators of the accidents involved 


but it is noticed that their 
chief objective was the securing of the signature of the injured person to the contract employing respond 
ent.” 204 Minn. at 69, 282 N. W. at 681 

The court also made the following observations on the use by McDonald of various devices as an aid 
in soliciting cases 
“We may also say that respondent's testimony that he never authorized the use of 
of checks or newspaper clippings by his solicitors, only having such for his own use to impress claim 
agents with what he could secure from juries, is past belief.” 204 Minn. at 71, 282 N. W. at 682 


7 508 Minn. 330, 2904 N. W. a61 (rato) 77 208 Minn. at 331, 294 N. W. at 461 


seer Upon Admission to the Bar in Cahformia, petitioner will engage in the general practice 
of Jaw with special emphasis upon those features thereof relating to the motion picture industry and in 


a field entirely removed from negligence cases Petition filed with Minnesota Supreme Court in 


its Docket 30755, pp. 4°5 
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The extent to which McDonald, following his reinstatement, actually carried 


out this announced intention to specialize “in a field entirely removed from 


negligence cases” up to the tme of his death in 1947 is revealed by papers in 
Probate Court File No, 68616, In re Estate of Robert ]. McDonald, Decedent, in 
Hennepin County, Minnesota. 

The administrator's “Petition for Authority to Operate Business of Decedent and 
to Expend Funds Therefor” reveals that at the tme of his death McDonald 


“specialized in handling personal injury litigation,” having 150 such actions pending 


in his office.”® 


A report, filed August 25, 1949, by the administrator, shows that to June 30 of that 
year, he had received in cash from lawsuits pending at the time of McDonald’s 
death net fees amounting to $1,111,935.42. With the inclusion of fees paid to 
associate counsel and reimbursement of loans and advances to clients, the sum total 
received by the administrator and associate counsel from pending cases was 
$2,075,530. The report casts a significant light on one method employed in getting 
legal business in a highly competitive field. “In one case, however,” it goes on to 
say, “the recovery was less than the amount which Mr. McDonald had guaranteed 
to his client and therefore the entire amount recovered was turned over to the client, 
in which case the estate and associate counsel were without fees and could not be 
reimbursed for costs and expenses.” 

William Wallace McCallum, a Chicago lawyer, was a contemporary of Me- 
Donald, and likewise engaged in personal injury practice under the FELA. The 
Chicago Bar Association, having received complaints against his methods of securing 
clients, preferred charges which reached the Supreme Court of Illinois in People 
ex rel. Chicago Bar Assoctation v. McCallum.’ While refusing to disbar McCal 
lum, the court held that charges of solicitation had been proven and accordingly 
pronounced “severe censure.” The court stated that while the offense of solicitation 


did not import “venality, criminality, fraudulent practices, or moral turpitude,” such 


offenses cannoi lightly be passed over." 


** Pertinent parts of the petition are as follows 
.. That at thé time of his death the decedent specialized in handing personal injury litiga 
tion for plaintiffs in actions against financially responsible defendants and was nationally reputed to be 
a successful personal injury attorney and had clients and cases pending in various states in the Union 
. . That at the time of his death the decedent was attorney for the plaintiff in more than 150 cases 
involving very substantial claims.” 

*° 341 Ill. 578, 173 N. E. 827, 832 (1930) 

“Much evidence was heard on the subject of solicitation of business. The railroad company, with 
the aid of two of respondent's employees whom it had corrupted, after the expenditure of much time 
and money in interviewing former chents of respondent, produced some who testified that their cases 
had been solicited by persons purporting to represent respondent, while respondent produced many of 
his former clients to testify to his fair dealing and that they had taken their cases to him by reason 
of his general reputation among the railroad men as to his success in personal injury cases. Railway 
Men's Union officials testified as to his reputation in that respect among the Railway Union men. Re 
spondent testihed that he had not personally solicited any claim. When the evidence is all considered 
we are of the opinion that it shows some solicitation on the part of persons purporting to represent 
respondent and that he had knowledge of such solicitation. The undisputed evidence in the case is 
that it was the general report that all personal injury lawyers in Chicago had solicitors out. The fact 


that other personal injury lawyers had solicitors for the purpose of procuring business for them, howeve 
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McCallum did not profit by the warning. He continued to seek clients by the 
same methods. New charges were filed against him: In re McCallum." In this 
proceeding, it was held again that charges of solicitation had been proven and the 
court ordered his name stricken from the roll of attorneys. The court commented 
in detail on examples of solicitation described by nine different witnesses and con- 
cluded that there was sufficient basis for believing he had engaged in the practice.” 
The court noted respondent's careful efforts to avoid charges of solicitation, Each 
personal injury client, at respondent’s request, signed an affidavit purporting to 
describe the circumstances under which he happened to employ the lawyer. “It 
seems to have been the custom of respondent,” the court remarked, “to obtain from 
each client an affidavit that he was not solicited to employ respondent to represent 
him. In view of the evidence in the record as to the manner in which such affidavits 
were obtained, this custom was, in itself, significant.’”** 

To rebut the testimony of one of his clients who had accused him of soliciting 
cases, the respondent introduced a letter dated July 7, 1938, in the client’s hand 
writing, addressed to him stating that McCallum had been recommended to the 
writer and asking him to call. On cross-examination the client asserted that this 
letter actually had been written by him the following December and that he had 
copied it in longhand from a typewritten letter furnished by respondent's secretary. 

To refute the tesumony of one of his former solicitors who had complained to 
the Chicago Bar Association regarding his conduct, respondent produced a letter 
to the Bar Association written by the former solicitor in which the writer stated that 
the charges of solicitation which previously he had brought were erroneous. On 
cross-examination, the ex-solicitor stated that the letter to the Bar Association with- 
drawing the charges of solicitation had been prepared by respondent and that he 
signed the letter when the former paid him the sum of $320 in settlement of a 
disputed debt. 

While the court confined its disbarment ruling to the evidence of solicitation, the 
opinion states that “one other specification of misconduct deserves notice.””’ The 
misconduct in question related to a trial in Indiana on criminal charges of solicitation 
brought against one of MeCallum’s admitted employees, who was being defended 
by him. The judge who presided at the trial testified that after a verdict of guilty 
had been returned and while a motion for a new trial was pending, McCallum 
invited him (the judge) to go on an expense-paid trip to Florida. 

The Hlinois Supreme Court, January 10, 1950, without a written opinion, entered 


an ordet restoring McCallum to the roll of attorneys, 


} 


is no qustification in thi 1s Its only relevaney as that itis one of the circumstances to be | 1 


( considere 
together with all the other evidence in the case, as to respondent's motive and intention.’ 341 Hl. at 
590, 173 N FE. at $31. 

** 391 Ill. goo, 64 N. E. 2d 310 (1945) 

Pde is undisputed that these nployees, with respondent's knowledge, solicited cases for him: that 


they operated in several States; that on numerous occasions they took cases and prospective clients to 


respondent and respondent’s office; that respondent entered into nt yiployment with such 
chents and handled their cases.” 34 at 415, 64 N. E. 2d at 

‘ s 

"* 391 Ill. at 405, 64 rf sgt Tl 
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Sol Andrews, another Chicago lawyer, commenced about 1945 to get a consider 
able number of cases under the FELA from California, Arizona, New Mexico, 
Oregon, and Nevada. In a few months he had filed in the Chicago courts, state and 
federal, about eighty-seven suits against the Santa Fe and the Southern Pacific in 
which judgments totalling $4,915,000 were demanded. 

Evidence was uncovered that he had established a well-knit soliciting organiza 
tion with headquarters in Chicago and Los Angeles. His runners represented to 
injured railroad employees in the western states that actions would be commenced 
on their claims in the courts of Chicago; that the railroads would have dithculty in 
producing witnesses at such a distant point, and to avoid the extraordinary expense 
of defending the case in a distant forum they would be likely to agree to liberal 
settlements; that large verdicts could be obtained from Chicago juries; and that all 
expenses of maintenance of the injured person during the pendency of the action, 
as well as all expenses of litigation, would be provided by the attorney and his 
associates and deducted from the recovery." 

In order to guard against prosecution for soliciting cases and fomenting litigation, 
Andrews followed the practice of requiring the solicited person to write a letter to 
the attorney stating that he had heard of the great ability and experience of ths 
attorney in the personal injury field and inquiring whether the attorney would con 
sider taking the case. Where the runner neglected to obtain such a letter in advance, 
the attorney required the injured person to write a pre-dated letter to perfect the 
record of employment. A retainer agreement was entered into on a blank form 
furnished by the attorney and, whether executed in the west at the request of the 
runner or in Chicago at the request of the attorney, was always dated at least 
a week or ten days later than the letter requesting the attorney to take the case. “The 
letter and the agreement ordinarily were mailed to the attorney in Chicago by ait 
mail in separate envelopes, and the attorney would reply to the injured man that 
he would consider the case and would suggest that the latter come to Chicago for 
an interview and medical examination. The prospect was transported to Chicago 
at the expense of the attorney, often by air, and was given sums ranging from 
$100 to $400 as an advance, supposedly for living expenses. Other advances were 
made from time to time pending the disposition of the claim. The total advances 
ranged from $150 to more than $4,000 in individual cases so that the attorney 
after about nine months of operation had invested in the venture about $200,000 


The runners were ostensibly on the payroll as investigators with fixed salaries. The 


amounts paid to them were in fact advances under a percentage arrangement. The 


hief runner had an agreement with the attorney to receive one-third of his tee, of 
one-ninth of the recovery. Assistant runners likewise received a commission, usually 
one-third of the chief runner’s percentage.” 
*® Atchison, T. & S. F. Ry. v. Andrews, 3 ll. App. 552, . 2d 364 (1949). Statement 
yd E. Thompson, Hearings before a Sub of nate Committee on the Judictary on 
H.R. 1639, Soth Con 
nt of Floyd E. Th 
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It is no wonder that the extent and audacity of this scheme provoked the judge 
in the trial court to declare that,*® 
It is conceivable that if all had gone well with the scheme Chicago would have become 
the personal injury litigation capital of the United States. Its courts would have become 


clogged with cases filed by plaintiffs living in distant places concerning facts which oc- 
curred far from the scene of the trial and testified to by witnesses brought great dis- 


tances, 
An injunction was granted against this scheme at the suit of the two railroad 


companies after an extended trial and was upheld on appeal." 
These case histories would not be complete without considering the role played 
by lawyers affiliated with the so-called legal-aid departments of a few of the railroad 


unions.*° 


In the arrangements that have come to light in the reported cases, the attorneys in 
these bureaus take the cases of injured members of the union on contingent fee 
contracts. Arrangements of this kind, although upheld in at least one case,*' have 


been condemned in others. 
In In re O’Neill,** an investigator for the Brotherhood of Railroad Trainmen 


sought to induce one of the members of the organization to retain O'Neill, its New 
York regional counsel. The attorney was employed under a written contract of re- 
tainer which provided for a contingent fee of 20 per cent, one quarter of which the 
attorney agreed to pay to the Brotherhood to be applied to the maintenance of its 


Legal Aid Bureau. During the course of the proceedings the contractual arrange 


**Opimon of Judge Ulysses S$. Schwartz in Atchison, T. & S. F. Ry. v. Andrews, Sup. Ct. of Cook 
County, Illinois, Gen. No. 468-4586, quoted by Illinois App. Court in Atchison, T. & S. F. Ry. Co. 
v. Andrews, supra note 86, at 559 

“® 338 Ill App. 552, 88 N. E. 2d 364 (1949). “The evidence in support of the charges of 
champerty and maintenance shows a brazen contempt for the law, legal ethics, and the rights of plain 
tiffs. The practice of champerty and maintenance reached a new low level when members of the intant 
conspiracy induced, by promises ‘of reward, certain Santa Fe cmplovees to secretly enter into the 


conspiracy against their employer 


As stated by the chancellor, “This is no simple case of ordinary solicitation of law business by a lawyer.’ 
The evidence shows that the extra expense for each of the railroads in defending the suits approximately 
2,000 miles from the place where the causes of acuon arose would amount to more than $100,000, at 
least. Plaintiffs argue, with force, that the damages caused by the unconscionable scheme of defendant 
Sol Andrews to enlist employees of plaintiffs to serve him to the injury of their employers cannot be 
measured in dollars, It is not strange that no champerty nor maintenance case has been found that 
is comparable to the instant one In view of the magnitude, nature and purpose of the conspiracy 
charged, the instance case is sui gener. 338 Ill. App. at 567, 568, 88 N. E. 2d at 371 

*’ “Many of the transported cases are traceable to the activities of the so-called legal-aid departments 
of certain of the railroad-employee labor umons. These departments are established chiefly for the 
purpose of assisting their members in prosecuting their claims for personal injuries, and for selecting 
certain lawyers and law firms in various cities, which lawyers are designated ‘regional counsel.’ As soon 
as possible after an accident occurs, an investigator, member of the brotherhood, interviews the injured 
man, advising him what his claim should be worth, and informs him of the legal services which the 
brotherhood has made available to him. The regional counsel of the brotherhood are paid on a per 
centage basis in the event of recovery. Up until June 1946 the arrangement was that the regional 
counsel would receive 25 per cent of the recovery and thereafter remit 4 per cent of the recovery, 
from his fee, to the brotherhood for its services in procuring the case for him.” House Rep. No. 612, 
Roth Cong., rst Sess. 5 (1047) 

* Ryan v. Pennsylvania R. R., 268 Hl App. 364 (1932) 

*? 5 F. Supp. 465 (E. D. N. Y. 1933) 
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ment was altered. Two new agreements were substituted for the original one. 
Under the first the client employed O'Neill promising to pay a contingent fee of 
15 per cent. By a special agreement the client agreed to pay the Legal Aid De- 
partment a contingent fee of 5 per cent to cover its investigatory services. The 
court held that there was no difference in principle between the use of two con- 
tracts instead of one and that both arrangements were in violation of the applicable 
Canons of Ethics, particularly the provision forbidding any payment or reward 
directly or indirectly to those who influence the bringing of cases to a lawyer's office 
as well as the further provision that while a lawyer may accept employment from 
an organization to render legal services in any matter in which the organization, as 
an entity, is interested, this employment should not include legal services to the 
members in respect to their individual affairs.”* 

The Supreme Court of California reached the same conclusion in another case 
involving the Legal Aid Bureau of the Brotherhood of Railroad Trainmen.** Three 
successive arrangements between the Legal Aid Bureau and Hildebrand and his 
firm, who were regional counsel in California, were reviewed and condemned.” 
The first plan called for a case to be handled by regional counsel on a 20 per cent 
contingent fee basis, the attorney agreeing to turn over one-fourth of that amount 


to the Brotherhood for maintenance of the Legal Aid Department. Under the second 


plan the claimant was required to sign two contracts covering an aggregate con 


ungent fee of 25 per cent, one calling for ig per cent to counsel for legal services 
and the other for 6 per cent to the Brotherhood for its Legal Aid Department. The 
third arrangement permitted the counsel to handle the cases on a flat 25 per cent 
basis but required him to pay the investigators, members of the Brotherhood’s staff, 
on a quantum meruit basis tor their services. The case was not one where injured 
members of the union, acting on their own motion, merely went to the designated 
regional counsel to avail themselves of his services. While they were theoretically 


left entirely free to employ or not to employ regional counsel or someone else, 
actually they were subjected to solicitation and pressure to engage him.”® 

*’ The district court noted that members of its bar expressly undertook to abide by the Canons of 
Ethics of the New York State Bar Association and that Canon 28, relating to rewards to those who bring 
cases to an attorney's office, and Canon 35, applying to employment by an organization such as an 
association, club or trade organization, were transgressed by the attorneys in this case Id. at 465, 
400-467 
** Hildebrand vy. State Bar ot Calitormia, 36 Cal. 2d 504, 
°° 36 Cal. 2d at 508-514, 2 P. 2d at 51 it 
°° “While the members of the Brotherhood were not compelled to employ regional counsel for the 
handling of their lawsuits, they were subject to continuous and = strong recommendation from the 
Brotherhood to do so through its journal publications and circulars to the members, as well as by 
personal visits from officers of the Brotherhood locals advising the injured railroad men and their 
families to avail themselves of the benefits furnished by the Legal Aid Department, embracing selected 
investigating and legal services. . There is no question from the record but that petitioners knew 
exactly how their professional employment by injured railroad men was being solicited for them 
through the Brotherhood's activities, and they were willing to perform the desired legal services at a 
substantially reduced contingent fee rate in the belief that the volume of business to be directed to 
them through such solicitation would warrant such financial consideration.” 
P. 2d at 511 

Hildebrand had been regional counsel for the Brotherhood since 1932 
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A subcommittee of the Senate Judiciary Committee in 1948 reported that in the 
five years from 1941 to 1946 a total of 2512 suits were filed under the Act in districts 
other than where the accident took place or the plainuff lived. These filings were 
then on the increase. Between July 1946 and September 1947 the rate was 70 per 
cent above the average for 1941-1946. Most of the importation was centered in 
five states; Illinois, California, New York, Minnesota, and Missouri, which together 
accounted for 91 per cent of the transported cases. Of the Illinois suits, 80 involved 
accidents in California, 44 accidents in Arizona, 37 accidents in New Mexico, and 
159 accidents in Pennsylvania.”’ 

Subsequent compilations show a continuation of the practice. While the average 
annual rate at which the transported suits were filed was 500 a year in 1941-1946 and 
842 a year in 19460-1947,"" it reached a peak of 1,152 in 1947-1948, and then declined 
to an average of 620 in 1gg8-1952. The improvement after 1948 reflects the in 
fluence of the transfer rule under the principle of forum non conveniens in Section 
1404(a) of the Judicial Code*’ which became effective September 1, 1948. But there 
was no corresponding change for the better in state courts considered as a whole. 
Despite the improvement in federal courts, the rate of importation in 1948-1952 
while substantially below the peak, nevertheless exceeded that for 1941-1946, indi- 
cating continued trouble in the state courts. 

STEMMING THE ‘Tipe or IMporrep Lawsurrs—PRroceEpINGs AGAINST THE ATTORNEY 

Many legal remedies have been tried in the effort to stop the transportation of 
claims for suit at a distance with its attendant evils including solicitation. With the 
exception of General Orders 18 and 18a of the Director General of Railroads during 
World War I, none of these remedies has proved generally effective. 


Disciplinary action against the soliciting lawyer by bar associations, state or local, 


has in practice proved inadequate. In many jurisdictions the prosecution is under 


taken by members of bar association committees who serve without pay and who 
find it impracticable to devote as much of their time and attention to these matters 
as is required for seeing the case through to a conclusion. Since the solicitation 
racket is carried on underground and often directed by astute lawyers, it is quite 
difficult to detect and to obtain evidence against those who are engaged in it. All 
of those who are involved in the racket, the ambulance chasing lawyer, the runner 
or solicitor in his employ, and the client who becomes enmeshed in their toils, 
usually consider that they have reasons founded in self-interest to maintain silence 
about their conduct. It is extremely dificult to uncover the operations of one of the 


ambulance chasing rings. Even then it is difficult to put them out of business. 


Board of Governors of the State Bar of California had recommended that he be suspended from the 
practice of law for a period of six months for solicitation, but the Supreme Court ordered dismissal of the 
charges after a review of the evidence which it said was conflicting and therefore “not of that clear 
and convincing nature which is necessary to establish a finding of culpability on the part of the 
accused.” Hildebrand v. State Bar of California, 18 Cal, 2d 816, 834, 117 P. 2d 860, 869 (1941) 
*7 Reporr ro Senate Jupiciary Commirrre BY SUncommirrre No. 4, oth Cong., 2d Sess. 6 (1948) 
** Thi. 
°° 58 U. S.C. §140¢4Aa. 
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Injunction suits have been instituted against the lawyer who heads the ring—som« 
times successfully,'°? sometimes unsuccessfully’’'—but this is ordinarily not a pra 
ticable remedy and resort to it has been rare because the effort and expense incident 
to the requisite investigation preliminary to such an action is ordinarily prohibi- 
tive’? 

Prosecutions by state and local authorities for violation of the laws against 
champerty, maintenance, barratry, and solicitation are sometimes undertaken,'™ 
but campaigns to enforce these laws are sporadic and have not served to stem the tide. 
State and local laws are easily evaded by the ambulance chasing lawyer who sends 
his runner across state lines and who withdraws him quickly when the local 


begin an investigation. None of these remedies—criminal prosecution, 


authorities 
disciplinary proceedings, or injunction suits—is completely efficacious either singly 


or collectively. Indeed they usually fall far short of stamping out the evil. This is 
particularly true where the ambulance chaser solicits cases not in his own locality but 


through runners who travel into other and sometimes distant states to gather 


109 Atchison, T. & S. F. Ry. v. Andrews, 338 Ill. App. 552, 88 N. E. 2d 364 (1949); Chicago, 
B. & Q. R. R. v. Davis, 111 Neb. 737, 197 N. W. 599 (1924); McCloskey v. San Antonio Public 
Service Co., 51 S. W. 2d 1088 (Tex. Civ. App. 1932); see also, Chicago, M. St. P. & P. R. R. v. 
McGinley, 175 Wis. 565, 185 N. W. 218 (1921); Reed's Adm'x vy. Illinois Cent. R. R., 182 Ky. 55, 206 
S. W. 794 (1918) 

1 Chicago, M. St. P. & P. R. R. v. Wolf, 199 Wis. 278, 226 N. W. 297 (1929) 

2 Mr. Thomas B. Gay, Chairman of the Committee on Jurisprudence and Law Reform of the 
American Bar Association, testifying before the House Committee on the Judiciary, April 18, 1947, said 
that prosecutions and disbarment proceedings are inadequate: 

“Perhaps all bar organizations, whether voluntary or statutory, provide machinery and procedure 
for the protection of their membership against the solicitation of legal business. Legislatures in many 
of the States have made the solicitation of legal business a criminal offense. It is obvious, however, 
that a committee on ethics of a bar association, or even a prosecuting State officer charged with the 
duty of prosecuting persons for the violation of statutes prohibiting the solicitation of legal business, 
cannot effectively prevent lawyers in distant States from violating codes of ethics, or State statutes, de 
signed to prevent the solicitation of such business. Solicitation by the very nature of its practice is done 
in secret, and the solicitor is usually safely within his own jurisdiction before his actions are discovered 
Therefore, as a practical matter, such canons of ethics of bar associations or State statutes designed to 
prevent such solicitation are totally inadequate to protect those affected by the evils of the solicitation of 
legal business.” Hearings Before Subcommittee No. 4 of the House Committee on the Judiciary on 
H. R. 1639, Soth Cong., 1st Sess. 128 (1947) 

The House Committee on the Judiciary thought that these disbarment actions and injunction pro 
ceedings afforded inadequate remedies: “Disbarment proceedings have been filed against various at 
torneys who have degraded their profession by the solicitation of personal injury suits against railroads, 
and injunction proceedings have been instituted against other attorneys to prevent their further pros 
cution of pending cases. Many attorneys have been censured, some have been disbarred, and others 
have been ordered to return fees which they have collected. While such actions are of some effect, 
the committee believes that only through the legislative process can lasting relief from these vicious 
practices be obtained.” Venue in Actions Acatnsr Inrerstate Carriers py RatLroap oN AccOoUNT 
or DeatrH or PersonaL Inyurtes, House Rep. No. 613, 80th Cong., 1st Sess. 5 (1947) 

™* Ackerman v. State, 124 Tex. Crim. Rep. 125, 61 S. W. 2d 116 (1933) (lawyer convicted of 
barratry); Laird v. State, 242 S. W. 2d 374 (Tex. Crim. App. 1951) (layman convicted of barratry) 
People v. Levy, 8 Cal. App. 2d 763, 50 P. 2d 509 (1935) (layman convicted of barratry); People v. 
Meola, 193 App. Div. 487, 184 N. Y. Supp. 353 (2d Dep't 1920) (layman convicted of barratry); 
State v. Batson, 220 N. C. ait, 17 S. | 2d Sit (1941) (layman convicted of attempt to commit 
barratry); Ex parte McCloskey, 82 Tex. Crim. Rep. 531, 199 S. W. 2d i101 (1917), affirmed, 
McCloskey v. Tobin, 252 U. S. 107 (1920). McCloskey was a layman who was arrested for barratry 
involving solicitation activities; it was held thar the statute under which he was arrested was constitu 


tional 
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claims to be sued upon where the attorney resides. Too often the law enforcing 
authorities in none of the states involved are disposed to go to the trouble of in- 
vestigating a practice of this kind. Those at the place of residence of the ambulance 
chaser are much more concerned where the solicitation takes place on the local 
scene and are inclined to leave it to someone else to take action against solicitation 
that occurs elsewhere. Authorities in the foreign states are inclined to disregard 
solicitation for the benefit of an attorney located elsewhere who is not amenable to 
process in the state and whose runners, constantly moving from place to place, are 
more than ordinarily difficult to apprehend. The result is that what is everybody's 
business is too frequently nobody's business. Yet unscrupulous lawyers in the big 
cities continue to send their runners out into distant states to solicit claims to be 
sued on at their headquarters. 

STEMMING THE Tipe oF ImMportep Lawsurrs—REMEDIES FOR ABUSE OF VENUE 

The other remedies that have been attempted have all had the common problem 
of preventing an abuse of the broad and wide-open venue provided by the FELA. 
There is nothing new about abuses of venue. At early common law all actions were 
local and could be tried only in the county in which the action arose. Later when 
juries ceased to be witnesses and became impartial triers of the evidence introduced 
before them, transitory actions could be brought in any county where the defendant 
could be served."** But this loose venue provision was susceptible of abuse and 
like the latter day venue clause of the FELA it was misused. To curb the evil, 
statutes were passed beginning in 1382, when by the Act of 6 Richard II, chapter 2, it 
was enacted that venue in the transitory actions of “debt and accompt, and of other 
such actions” should be laid in the county where the cause of action arose. Even 
in cases not within the statute the defendant, save in exceptional circumstances, 
could insist upon removal of the case to the county where it arose. The only 
exception to this general rule was that the court was vested with discretion to refuse 
such a change of venue in order to prevent injustice. In the Act of 4 Henry IV, 
chapter 18, passed to correct “sundry damages and mischiefs” caused by attorneys, 


it was provided that attorneys should be examined by the justices, and if found to 


be qualified should be “received and sworn well and truly to serve in their offices, 
"105 


and especially that they make no suit in a foreign county. 

Today, notwithstanding the general rule that a transitory action may be brought 
where the defendant may be served, the rule is subject to many qualifications. There 
may be a change of venue for one reason or another. One ground for change of 
venue recognized by many statutes is the convenience of witnesses and the promo- 
tion of the ends of justice.'”° 

704 66 Am. Jur. VENUE §3 

108. Br. Comm. c. 20, §371; Pounp, Reapincs on THE History aND SystEM oF THE ComMON Law 
148-149 (3d ed. 1947); Gitpert, THe Hisrory anp Practice or Civic. Acrions &9 (1761); Tipp, THe 
Practice of THE Courts or Kino’s Bencn anp Common Peas 601 (4th American ed. 1856). 

96 66 Am. Jur. Venve §58; Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 507 (1947); Mooney v. Denver 
& RK. G. W. R. R., 221 P. 2d 628 (Utah 1950) 
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Other qualifications have arisen out of recognition that the general rule ap 
plicable to transitory actions was originally formulated when the defendant was an 
individual who could ordinarily be found only at his home or at his place of 
business. When private corporations first came upon the scene they were more 
often than not small or confined to localized operations. In this country the advent 
of large corporations, including railroads and other carriers, often carrying on some 
kind of activity at places thousands of miles apart, gave rise to a distinctly different 
problem which is sometimes recognized by statutes'®’ which restrict the venue in 
personal injury suits against carriers. The Federal Tort Claims Act of 1946,'°* in 
authorizing suits for tort against the United States, provides for venue “only in the 
district wherein the plainuff is resident or wherein the act or omission complained 
of occurred.” In this modern venue statute Congress wisely steered clear of any 
such extraordinarily broad venue provisions as those contained in the present FELA 
and instead deliberately adopted for application in tort litigation against the United 
States substantially the same rule as the one applied by the federal government in 
General Orders 18 and 18a during federal control of railroads in World War I. 

In suits under the FELA three well-defined remedies have been invoked for the 
control of abuses of venue. They are: (1) the doctrine of forum non conventens; 
(2) the rule barring suits producing an unusual burden on interstate commerce; and 
(3) the equitable rule granting relief against vexatious and oppressive litigation. All 
three are founded in some measure on considerations affecting the convenience of 
parties and witnesses as indeed is every principle of the law of venue. 

The transportation of a personal injury claim for suit at a distant point may, de- 
pending upon circumstances, cause anything from a slight or moderate incon- 
venience to gross inconvenience amounting to hardship and oppression. ‘There is 
inconvenience and expense in transporting witnesses from their residence to the place 
of trial. Witnesses who reside in one state cannot be compelled to go to another 


state to testify. Their attendance can be obtained if at all by meeting their terms 


as to compensation and expense allowances, sometimes entailing a very considerable 


outlay. Physicians, surgeons, medical technicians, and nurses with evidence re 
garding the extent of injuries or other medical questions often cannot conveniently 
leave their regular occupations to go to a trial at a distant place. It is likewise 
sometimes inconvenient for regular employees of a railroad company to spend the 
added time required by such a trip. In the manpower shortages of World War I 
and World War II this requirement resulted in very substantial hardship. Deposi- 
tions are usually a poor substitute for the oral testimony of a witness. Where the 
trial takes place away from the scene of the accident a view of the premises by a 
jurv becomes impossible. Trial at a distant place increases the disadvantages of a 
party confronted with surprise contentions or testimony because witnesses are 
difficult to obtain on short notice during the course of the trial. These things 
§1-83 (1943); Ga. Cope ANN. $94-1101 


*°T Orio Cope ANN. §11273 (1936); N. C. Gen. Star. Ann 


(1926); Ky. Copes, Civ. Prac. §73 (1938); Tex Sratr., Rev. Crv. art. 1995-25 (1925). 


10® 28 U.S. C. §1404(b) 
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combine to bring pressure on a defendant to yield to extraordinary demands, to pay 
excessive amounts in settlement of false or exaggerated claims where suit is filed at a 
remote place.! 

In addition to these private inconveniences and hardships there are public ones 
as well, attendant upon the burden on the courts and the taxpayers of the metro- 
politan centers to which these personal injury cases are imported for trial. The 
courts and juries at the place of trjal, perhaps overburdened with domestic litiga- 
tion, are forced to assume the burden of adjudicating law suits imported from 
remote parts of the country. The taxpayer there is forced to defray out of his pocket 
the cost of carrying this load of foreign litigation. 

The dockets of the trial courts in the large cities are congested and the courts are 
many months, and in some cases several years, behind in the trial of tort cases. 
Thus in New York City the state supreme court is three years behind."!? In the 


*°° One of the best statements of the elements of inconvenience in a personal injury suit tried away 
from its normal situs is contained in the complaint filed in Union Pacific R. R. v. Thatcher, 173 Ore. §72, 
146 P. ad 76 (1944), cert. denied, 323 U. S. 710, which is not set forth in the report of the case but 
which was quoted with approval by the House Judiciary Committee in Houst Rep. No. 613, 80th Cong., 
1st Sess. §-6 (1947): 

“Said practice deprives the defendant railroad of all reasonable opportunity to defend itself on the 
factual issues in such cases because of its inability, except at grossly excessive cost and with serious 
interference with its transportation operations, to obtain the attendance of witnesses whose oral testi 
mony is essential to an adequate and "nderstandable presentation of the facts on which such claims are 
based. In all such cases, liability of the defendant carrier depends upon whether it was or was not 
Negligent in certain of its railroad operations; and ordinarily such operations cannot be made in- 
telligible to the juror except by oral explanation (and frequently with the aid of maps, models, or other 
exhibits) by those who actually operate or work about the particular instrumentalities involved. Usually 
such explanations cannot be made adequately or understandably by witnesses testifying by deposition 
only; and because of the inability of jurors to determine intelligently the credibility of such unseen 
witnesses, or the probative value of their testimony, such evidence is disregarded or given scant 
consideration even though it would have been given full weight had it been presented orally in the 
presence of the jury. 

“As witnesses who reside in one State cannot be compelled to testify in the courts of another State, 
their attendance can be obtained only by meeting their own terms of compensation and expense allow- 
ances; and the cost of procuring their personal attendance in a foreign State may be and frequently is 
excessive, burdensome, and out of all proportion to the actual value of the claim in litigation. 

“Said practice prevents a view by the jury of the premises, facilities, or instrumentalities involved 
and thereby encourages and facilitates confusion, distortion, and misrepresentation of the pertinent 
physical facts. Such confusion operates to the advantage of a plainnff asserting a claim of doubrful 
merit. 

“Such practice enables the claimant in such a case to take the defendant by surprise by offering 
testimony and making factual contentions which such defendant may have no reason to anticipate and 
which it cannot meet because of its inability to obtain witnesses on short notice and from far-distant 
places during the course of the trial. 

“Because of the inability of the defending railroads to defend themselves against such foreign suits, the 
said scheme of said attorneys enables claimants to obtain findings of liability against the defendant 
cartier in cases wherein no such liability existed in fact, and to obtain grossly excessive awards of 
damages in cases wherein no substantial damage was actually sustained by the claimant. 

“Such practice enables the claimants to exact from such railroads grossly excessive amounts in settle 
ment of false or exaggerated claitras because of the desire of such railroads to avoid the burdensome 
cost, interruption of business, and unsatisfactory results of litigating such claims in a foreign jurisdiction 
under the circumstances above described.” 

™°The New York Law Journal, Nov. 18, 1952, shows by the Ready Numbered Calendar of the 
supreme court trial term, that the cases reached in regular order for trial are those at issue in November 
1949—three years previously, In the New York Times, Vol. Cll, 1, Nov. 24, 1952, it is stated that the jury 
trial docket of personal injury cases of the supreme court is more than three years behind, and that a 
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United States district court for the southern district of New York the civil jury 
calendar is thirty-five months behind'''—a condition for which an influx of FELA 
cases 1s partly to blame. In Chicago, if all of the cases now on the docket in the 
state courts were to go to trial and no new cases are added, it would take about 
three years to free the courts of their present congestion.''* The federal court in 


Chicago is about sixteen months behind in the trial of jury cases.’™ 


Forum Non Conveniens 


The doctrine of forum non conventens invokes the right of a court to decline to 


entertain a suit where for the convenience of parties and witnesses and in the in- 
terests of justice it should be tried elsewhere. While there is some difference of 
opinion about how long this principle has been established in English and American 


jurisprudence, it has been recognized in a number of jurisdictions.’'* The essence 


of forum non conveniens is that a court may resist taking cognizance of a suit even 


plan to expedite the disposition of cases has been adopted by the court under which a panel of medical 
experts has been formed to examine plaintiff and report to the judge and to attorneys on both sides in 
cases where there is a wide difference in medical claims. 

42 “The Southern District of New York continues to be further in arrears than any other district 
The-number of civil cases filed in 1952 was 5,453, compared with 4,946 last year. This was 341 new 
civil cases per judge compared with the national average of 236. Cases terminated were 280 less than 
those commenced with the result that the pending caseload rose to 11,428. This is a new peak and 
is a continuation of a steady climb since the end of 1943 when the figure was 3,493. The number 
of private cases pending has also more than tripled since that time and as of June 30, 1952, stood at 
8,960. This district with 16 judges has more than one-fifth of the civil cases pending in all 86 districts 
having purely federal jurisdiction, for which there is a total of 202 judgeships. The calendar com- 
missioner’s estimate of the time now required to reach a case after joinder of issue is 35 months for 
jury cases, 26 months for non-jury, and 27 months for admiralty. The Administrative Office figures in- 
dicate that the median interval from filing to disposition for 258 civil cases terminated after trial in 
1952 was 41.2 months while the interval from issue to trial was 33.1 months. The type of cases in 
this district must also be taken into account in considering the caseload. More than half of all 
admiralty, copyright and Jones Act cases pending in the courts of the 86 districts are in the Southern 
District of New York, almost one-third of all private civil cases and close to one-fifth of all Employers’ 
Liability Act cases, patent cases and government antitrust suits. The Judicial Conference has recom 
mended 3 permanent and 2 temporary judgeships for this district and the conditions above described 
indicate the urgent need for this legislation."” ANNUAL Report oF THE DirEcToR oF THE ADMINISTRATIVE 
Orrice oF THE Unirep Srates Courts 104-105 (1952). 

42 Comment, Settlement of Personal Injury Cases in the Chicago Area, 47 Norruwesrern U. L. 
Rev. 895, 896 (1953). See also, Life, November 10, 1952, p. 127 

8 “The Northern District of Illinois. An increase of more than 28 per cent in the number of civil 
cases filed put the dockets in this district further behind in 1952. Civil cases filed were 2,567 and 
27, lifting the pending caseload to 2,661 or more than twice the 1941 figure 


terminations were 2,127, 
Nevertheless more civil cases were tried than in any previous year and the median interval from 
The median from issue 


filing to disposition went down from 16.7 months in 1951 to 15.8 in 1952. 
to trial decreased also from 10.8 months to 10.3. Vacancies have existed for two years in the two 
judgeships created by the Act of August 14, 1950, (64 Srat. 443) and these positions are still un 
filled.” ANNUAL Report or THE Direcror oF THE ADMINISTRATIVE Orrice or THe UNirep STares 
Courts 106-107 (1952) 

244 Canada Malting Co. v. Patterson Co., 285 U. S. 413, 422 (1932); Gulf Oil Corporation v. Gil 
bert, 330 U. S. 501 (1947); Rogers v. Guaranty Trust Co., 288 U. S. 123 (1933); Wedermann v. U. S. 
Trust Co. of New York, 258 N. Y. 315, 179 N. E. 712 (1932); Foster, Place of Trial in Civil Actions, 
43 Harv. L. Rev. 1217 (1930); Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 


29 Con. L. Rev. 1 (1929); Barrett, The Doctrine of Forum Non Conveniens, 35 Cauir. L. Rev. 380 


(1947): Dainow, The Inappropriate Forum, 29 It... L. Rev. 867, 889 (1935) 
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when jurisdiction is authorized by the letter of the venue statute."'® In the 


application of the doctrine the familiar considerations relating to the convenience of 


parties and witnesses are taken into account.'’® Factors of public, as well as of 


private, interest enter into the ultimate determination.'* 

This principle has been applied in New York in cases arising under the FELA 
brought in courts of the state. In Murnan v. Wabash R. R.""* an action was begun 
in a state court of New York by a Connecticut plaintiff based on a claim under the 
Act for an accident which occurred in Michigan on the defendant's railroad. The 
trial court applied the principle of forum non conveniens to dismiss the case. The 
Appellate Division reversed and certified to the Court of Appeals the question of 
law whether the courts of the state are invested with discretion to decline jurisdiction 
of such an action. The Court of Appeals answered the question in the affirmative, 
holding Congress did not intend that a plaintiff in a case under the FELA should 


stand in a different position from any other nonresident litigant suing on a foreign 
cause of action.!® 

"8“The principle of forum non conveniens is simply that a court may resist imposition upon its 
jurisdiction even when jurisdiction is authorized by the letter of a general venue statute. These statutes 
are drawn with a necessary generality and usually give a plaintiff a choice of courts, so that he may 
be quite sure of some place in which to pursue his remedy. But the open door may admit those who 
seck not simply justice but perhaps justice blended with some harassment. A_ plaintiff sometimes 1s 
under temptation to resort to a strategy of forcing the trial at a most inconvenient place for an 
adversary, even at some inconvenience to himself. 

“Many of the states have met misuse of venue by investing courts with a discretion to change the 
place of trial on various grounds, such as the convenience of witnesses and the ends of justice. The 
federal law contains no such express criteria to guide the district court in execising its power. But the 
problem is a very old one affecting the administration of the courts as well as the rights of litigants, 
and both in England and in this country the common law worked out techniques and criteria for dealing 
with it.” Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947). 

NS eWisely, it has not been attempted to catalogue the circumstances which will justify or require 
either grant or denial of remedy. The doctrine leaves much to the discretion of the court to which 
plaintiff resorts, and experience has not shown a judicial tendency to renounce one’s own jurisdiction so 
Strong as to result in many abuses. 

“If the combination and weight of factors requisite to given results are difficult to forecast or state, 
those to be considered are not difficult to name. An interest to be considered, and the one likely to be 
most pressed, is the private interest of the litigant. Important considerations are the relative ease of 
access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost 
of obtaining attendance of willing, witnesses; possibility of view of premises, if view would be appro 
priate to the action; and all other practical problems that make trial of a case easy, expeditious and 
inexpensive. There may also be questions as to the enforcibility of a judgment if one is obtained. The 
court will weight relative advantages and obstacles to fair trial. [t is often said that the plaintiff may not, 
by choice of an inconvenient forum, ‘vex,’ ‘harass,’ or ‘oppress’ the defendant by inflicting upon him 
expense or trouble not necessary to his own right to pursue his remedy. But unless the balance is 
strongly in favor of the defendant, the plaintiff's choice of forum should rarely be disturbed.” Id. at 508 

"7 «Pactors of public interest also have place in applying the doctrine. Administrative difficulties 
follow for courts when litigation is piled up in congested centers instead of being handled at its origin. 
Jury duty is a burden that ought not to be imposed upon the people of a community which has no 
relation to the litigation. In cases which touch the affairs of many persons, there is reason for holding 
the trial in their view and reach rather than in remcte parts of the country where they can learn of 
it by report only. There is a local interest in having localized controversies decided at home. There 
is an appropriateness, too, in having the trial of a diversity case in a forum that is at home with the 
state law that must govern the case, rather than having a court in some other forum untangle problems 
in conflict of laws, and in law foreign to itself." Id. at 508-509 

118 546 N. Y. 244, 158 N. E. 508 (1927). 

“That Congress has undertaken to regulate the exercise of jurisdiction by our courts by making 
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A subsequent case of the same nature went to the Supreme Court of the 
United States. In Douglas v. New York, N. H. & H. R. R.,'*° plaintiff, a resi- 
dent of Connecticut, was injured in that state by defendant, a Connecticut cor- 
poration. He brought suit under the Act in a state court in New York where 
defendant was doing business. The trial court applied the principle of forum 
non conventens to dismiss the action, and the two New York courts of review 
affirmed the dismissal.'** On certiorari the Supreme Court affirmed the action of the 
New York courts, holding that there is nothing in the FELA that purports to force 
a duty upon a state court to entertain jurisdiction in a suit brought under the Act, 
against an otherwise valid excuse.'** 

But before the enactment of Section 1404(a) of the Judicial Code, the federal courts 
refused to recognize any corresponding principle in suits before them. In Southern 
Ry. v. Cochran’**® the railway company filed with the circuit court of appeals 
an original petition for a writ of prohibition to restrain a district court in Kentucky 
from trying a suit brought against the company by one of its employees, a resident 
of South Carolina, who had been injured there. It was contended that a trial in 
Kentucky would be vexatious and burdensome to the defendant. The circuit court, 
in denying the writ, distinguished between the power of the federal and of the state 
courts under the FELA,’** stating that where jurisdiction existed the federal courts 


were under a duty but the state courts were merely granted a power. 
Burden on Interstate Commerce 


One of the principal defenses in resisting the long range transportation of claims 


formerly was that they constituted a burden on interstate commerce and hence could 


not be permitted consistently with the commerce clause of the federal Constitution.’”* 


compulsory what in other similar cases 1s discretionary seems an unreasonable conclusion and a resulting 
invasion of the powers of our tribunals as heretofore exercised. We conclude that a litigant who brings 
his action under the the Federal Employers’ Liability Act stands before the court in no different attitude 
than a litigant who brings his action under the statute of a sister state. He may not be cast out because 
he is suing under the act of Congress. He may not enforce his rights merely because he is suing under 
the act.” Murnan v. Wabash R. R., 246 N. Y. at 248, 158 N. E. at 509. 

129 299 U. S. 377 (1929) 
aa) 333 App. Div. 782, 227 N. Y. S. 797 (2d Dep't), 248 N. Y. 580, 162 N. E. 532 (1928) 

2 As to the grant of jurisdiction in the Employers’ Liability Act, that statute does not purport 
to require State Courts to entertain suits arising under it, but only to empower them to do so, so far 
as the authority of the United States is concerned, It may very well be that if the Supreme Court of 
New York were given no discretion, bein therwise competent, it would be subject to a duty But 
there 1s nothing in the Act of Congr that purports to force a duty upon such Courts as against an 
otherwise valid excuse.”” Douglas v. New York, N. H. & H.R. R., supra note 120, at 387-388 

193-6 F. 2d 101g, 1020 (6th Cir. 1932) 

184 “Concluding that jurisdiction to try the case exists, has the defendant any discretion to refuse to 
exercise it?) We think not. The existence of jurisdiction, when otherwise adequate to the occasion, 
creates an implication to exercise it. Second Employers’ Liability Cases, 223 U. S. 1, 32 S. Cr. 169, 
56 L. Fd. 327, 38 L. R. A. (N.S.) 44. Authorities holding that state courts may by reason of local 
law under like circumstances in their discretion refuse to entertain a suit under the act, are not con 
trolling, for the statute does not impose a duty upon state courts as against a valid excuse, but rather 
confers a power.” Id. at 1020 

**6The question presented to the court, although not the same, is akin to the objection under the 
due process clause to a suit against a defendant in a state where he is not doing business. A railway 
company engaged solely in soliciting business within the state may not be sued there consistently with 
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The individual railroad, especially one of the larger systems, may carry on activities 
of one kind or another throughout the length and breadth of the United States. 
Some of them operate lines of railroad in numerous districts and in many states. The 
Chicago, Milwaukee, St. Paul and Pacific Railway Company, for instance, has a line 
extending from Chicago to Seattle. The Atchison, Topeka and Santa Fe Railway 
runs from Chicago to Los Angeles, San Francisco, and San Diego. The Southern 
Pacific System operates from San Francisco to New Orleans, while the Southern 
Railway runs between Washington and New Orleans. The Pennsylvania, New 
York Central, and Baltimore and Ohio Railroads have ramified operations between 
New York, Chicago, and St. Louis. Many of the carriers solicit freight and passenger 
business in the principal cities of the country outside of the territory in which they 
operate. Quite a few of the larger companies maintain financial offices in New 
York. 

To transport a personal injury claim for suit five hundred or one, two or three 
thousand miles from its normal situs where the cause of action arose or where the 
plaintiff and the witnesses have their residences is not only costly but may be dis 
ruptive of operations. It inflicts a burden not only on the company and the owners 
of its stocks or bonds, but also on the shipping and traveling public who, in the 
last analysis, must pay for the service they use enough to meet the expenses of 
carrying on the business. The drain imposed by a single trial at a remote place may 
not be of great consequence, but when trials of this sort multiply and when settle- 
ments at excessive figur¢s are constantly being forced to avoid the undue expense 
of such trials, then the economic waste and the load on the business may assume 
serious proportions and may become a burden on interstate commerce in a very 
real sense. 

This was recognized by the Supreme Court in a case from Minnesota already 
noted, Davis v. Farmers Co-operative Co.'** brought soon after the railroads had 
been returned to private ownership after World War I. A Minnesota statute of 
1913 allowed suit against any foreign corporation having an agent there for the 
solicitation of freight or passenger trafic over its lines outside of the state. Action 


was brought in a state court for damages for loss of grain shipped between two 


points in Kansas. The transaction was in no way connected with Minnesota or with 


the soliciting agent located there. The Court held the statute obnoxious to the 
commerce clause, imposing a serious and unreasonable burden. It adverted to the 
finding of the Director General of Railroads during World War I that absences of 
employees incident to litigation at remote places substantially interfered with opera- 
tion of the railroads, stating that the grounds recited by the Director General in 
General Orders 18 and 18a were of general application in times of peace as well as of 


Green v. Chicago, Burlington, 


the requirements of the due process clause of the Fourteenth Amendment. 
If, how 


& Quincy Ry., 205 U. S. 530 (1907). Annotations: 46 A. L. R. 570, 583, 95 A. L. R. 1478. 
ever, in addition to soliciting traffic a company is also engaged in some form of strictly local business 


although not in running trains it is subject to suit. St. Louis §. W. Ry. v. Alexander, 227 U. S. 218 


(1913). 
126 562 U.S. 312 (1923). 
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war.'*' The Court was strongly impressed with the economic wastefulness of, and 
the lack of any reasonable basis for, subjecting a carrier to suit in a state having no 
connection with the transaction.'** 

While Davis v. Farmers Co-operative Co. related to loss and damage to freight, 
other cases soon came along applying the same rule to actions for personal injuries 
under the FELA. In Atchison, T. & S. F. Ry. v. Wells,’® an employee injured in 
New Mexico where he lived sued in a state court in Texas where the defendant was 
not doing business and had no line of railroad. He obtained service by garnishing 
under a state statute certain rolling stock and traffic balances belonging to the de- 
fendant, serving notice on one of its officers in Kansas and by publication in a Texas 
newspaper. The defendant did not appear and judgments were entered by default. 
The carrier brought suit in a federal district court to enjoin the enforcement of the 


judgments. The Supreme Court held that the personal injury suit necessarily and 
unreasonably burdened interstate commerce and that the judgments were void.'*° 
In Wetnard v. Chicago, M. & St. P. Ry."° the court enjoined as a burden on inter- 
state commerce a suit in a federal district court in a state where the defendant rail- 


road was running trains. Plaintiff had sustained an injury while in the employ 


"7 The Court (Brandeis, J.) said (p. 316): “During federal control absences of employees incident 
to such litigation were found, by the Director General, to interfere so much with the physical operation 
of the railroads, that he issued General Order No. 18 (and 18A) which required suit to be brought 
in the county or district where the cause of action arose or where the plaintfl resided at the time it 
accrued. That order was held reasonable and valid in Alabama & Vicksburg Ry. Co. v. Journey, 257 
U. S. 111. The facts recited in the order, to yusufy its issue, are of general application, in ume of 
peace as well as of war.” 

*28-The Court held (pp. 316-317): “It may be that a statute like that here assailed would be valid 
although applied to suits in which the cause of action arose elsewhere, if the transaction out of which 
it arose had been entered upon within the State, or if the plainuff was, when it arose, a resident of the 
State. These questions are not before us; and we express no opinion upon them, But orderly, 
effective administration of justice clearly does not require that a foreign carrier shall submit to a suit in 
a State in which the cause of action did not arise, in which the transaction giving rise to it was not 
entered upon, in which the carrier neither owns nor operates a railroad, and in which the plainuff does 
not reside. The public and the carriers are alike interested in maintaining adequate, uninterrupted 
transportation service at reasonable cost. This common interest is emphasized by Transportation Act, 
1920, which authorizes rate increases necessary to insure to carriers efficiently operated a fair return on 
property devoted to the public use. See Railroad Commission of Wisconsin v. Chicago, Burlington & 
Quincy R. R., Co., 257 U. S. 563; New England Divisions Case, 261 U.S. 184. Avoidance of waste, 
in interstate transportation, as well as maintenance of service, has become a direct concern of the pub 
lic. With these ends the Minnesota statute, as here applied, unduly interferes. By requiring from 
interstate carriers general submission to suit, it unreasonably obstructs, and unduly burdens, interstate 
commerce.” 

2° 265 U. S. 101 (1924) 

‘°°-'The Court (Brandeis, J.) held (p. 103), “But the wrt of garnishment is void because of the 


purpose for which it was invoked. The Santa Fe is a Kansas corporation, It had not been admitted to 


Texas as a foreign corporation. It had not consented to be sued there. It did not own or operate 
any line of railroad within the State; and had no agent there. The Texas statutes concerning garnish 
ment were construed and applied in the Wells suit so as to permit a citizen and resident of another 
State to prosecute in Texas a cause of action which arose elsewhere against a railroad Corporation of 
another state, which is engaged in interstate commerce, which neither owns nor operates a railroad in 
Texas, and which has not consented to be sued there. For the reasons stated in Davis v. Farmers 
Co-operative Co., 262 U. S. 312 (decided since the entry of the judgment here under review) such a 
suit necessarily and unreasonably burdens interstate commerce; and the statute as construed and applied 
is invalid.” 
1998 408 Fed. 977 (D. Minn. 1924) 
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of the railroad in Tacoma, Washington, and had brought suit in Minneapolis, Min- 
nesota, 1787 miles distant from the place of injury. 

In Michigan Central R. R. v. Mix,'*' a switchman living in Michigan was killed 
in that state in the performance of his duties. After his death his widow moved 
to Missouri where she was appointed administratrix and brought an action for 
damages in a state court. The defendant had no line of railroad in Missouri, had 
not consented to be sued there, and had never done any business there except for 
the solicitation of traffic. The Supreme Court held that the mere fact of the acquisi 
tion of a residence within Missouri by the administratrix did not justify the heavy 
burden on interstate commerce which would be entailed in trying the case in a state 
remote from that in which the accident occurred and in which both parties resided 
at the time. 

Relief on the ground of burden on interstate commerce was denied, however, 
whenever the defendant had a line of railroad in the state of the forum. 

In Hoffman v. Foraker, suit was brought in a state court in Missouri under 
the FELA by a citizen and resident of Kansas for the death of an employee of 
the Missouri Pacific Railroad. The accident occurred on its line in Kansas and the 


deceased was a citizen of Kansas at the time of his death. The railroad is a Missouri 


corporation and the action was brought in a county traversed by its line. The rail- 


road contended that there were at least eleven employees working for it in Kansas 
who were necessary witnesses, and that to procure their attendance at the trial in 
Missouri would be burdensome and expensive. The Court refused to interfere with 
the maintenance of the action, holding that any incidental burden to interstate com 
merce must be subordinated to the requirements of orderly, effective administration 
of justice,"44 

In Denver & R. G. W.R.R. v. Terte,* the Court gave relief to a defendant 
engaged merely in solicitation of traffic in the state of the forum but refused it to a 
joint defendant, another carrier, which conducted physical operations in the county 
and the state of the forum. A joint employee of the Santa Fe Railway and the 
Denver & Rio Grande Western Railroad was injured at work in Pueblo, Colorado 
where he lived. He moved to Missouri and became a bona fide resident and citizen 
there and thereafter brought suit in a state court in Kansas City against both 


companies. It appeared that the trial would require the attendance of some wit 


1931 298 U.S. 492 (1929) J 21 (1927) 
88-The Court (Brandeis, J.) said (pp. allegations remind of Davis v. Farmers 


Co-operative Co. But other facts on which the decision of that case was rested are absent in the case 


2-23) 


at bar. Here, the railroad is not a foreign corporation; it is sued in the State of its incorporation. It is 
sued in a State in which it owns and operates a railroad. It is sued in a county in which it has an 
agent and a usual place of busines It is sucd in a State in which it carnes on doubtless intrastate as 
well as interstate business. Even a foreign corporation 1s not mmmune from the ordinary processes of 
the courts of a State where its business is entirely interstate in character. International Harvester Co 
v. Kentucky, 234 U. S. 579. It must submit, if there is jurisdiction, to the requirements of orderly, 
effective administration of justice, although thereby interstate commerce 1s incidentally burdened. Com 


pare Kane v. New Jersey, 242 U. S. 160, 167; St. Louis, Brownsville & Mexico Ry. v. Taylor, 266 U. $ 


200." 
84 584 UL S. 284 (1932) 
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nesses for the plainuff who resided in Missouri and of some witnesses for the de 
fendants from Colorado who would have to be brought to Missouri at large ex 
pense. The Santa Fe operated a line in Missouri, Colorado, and other states. The 
Rio Grande had no line in Missouri but owned and used some property there and 
maintained one or more offices in the state employing agents who solicited trathe. 
The Court held that the suit was properly maintainable against the Santa Fe but 


not against the Rio Grande.’ Following the general principles of these decisions 


the right to maintain a suit under the FELA has been denied as an undue burden on 


136 


interstate commerce in a number of instances,'*® while in other cases this defense has 


been held to be unavailable.'*7 

In none of these cases did the Court give any detailed attention to the special 
venue clause of the FELA. Apparently it treated the clause on the same footing as 
the state laws with respect to jurisdiction and venue—regarding all of them as 
ordinary procedural rules of a general nature which would have to yield in event 
of conflict with the constitutional ban against burdens on interstate commerce. 
These suits were without exception brought in state courts and where a burden on 
interstate commerce appeared the court was considered as thereby deprived of juris- 
diction so that any judgment that it might enter was void and its enforcement sub 
ject to injunction as in the Wells case. 


188 The Court (McReynolds, J.) said (pp. 287-288): “Under the rule approved in Michigan Central 
R. Co. v. Mix, 278 U.S. 492, the Rio Grande properly claimed exemption from suit in Jackson County 
It was not necessary to join the two Railroad Companies in one action. Whatever liability exists is several. 
The prohibition against burdening interstate commerce cannot be avoided by the simple device of a joint 
action. Nor can this be evaded merely by attaching the property of the non-resident railroad corpora 
tion. Obviously, the burden and expense which the carrier must incur in order to make defense in a 
State where the accident did not occur has no relation to the nature of the process used to bring 
it before the court 

“The alleged residence in Missouri of persons whose testimony plaintiff supposed would be neces 
sary to prove his claim was not enough to justify retention of jurisdiction by the Circuit Court, While 
this circumstance might enable plaintiff to try his cause there with less inconvenience than elsewhere, 
it would not prevent imposition of a serious burden upon interstate commerce. And, we have held, it 
is the infliction of this burden that deprives the courts of jurisdiction over cases like this. Davis v 
Farmers Co-operative Co., 262 U. S. 312. Further, as a practical matter, courts could not undertake 
to ascertain in advance of tnal the number and importance of probable witnesses within and without the 
State and retain or refuse jurisdiction according to the relative inconvenience of the parties.”” 
ie parte Crandall, 53 2d 969 (7th Cir. 1931), affirming, 52 F. 3d 650, cert. denied, 285 U.S 


leveland 


(1931 Kern Clevelar >» C. & St. L. R. R., 204 Ind. 595, N. E. 446 (1933); C 

& St. L. helly, g6 Ind. App. 272, 170 N. E. 32% (1930), 104 A. L. R. 1083 
87 Mobile & Parrent, 260 Ill. App. 284 (1930); Peterson v. Chicago, B. & QO. R. R., 
Minn. 288, 14 22): Wolfe v 7) », M. St. P. & PL R. R., 180 Minn. 310, 230 N. W 
Erving v. Chi & N. W 171 Minn. 87, 214 N. W. 12 (1927). In the 


court said (171 Minn. at 94, 241 N f, at 15) his claim of interference or burden 


18> 


to mterstate commerce must not be exaggerates burden will seldom occur It can only be 
xccasional and = temporar The ordinary dut 1 railroad are quite certain, and = provision for 
them c: asily made. It is given ainple time for preparation We may assume tnat a 

Sena camnany is it ars ed roperly 1 | liticat } } t sie awetien | 
railroad company 1s well equipped to properly protect itself in iitigation throughout its entire system, anc 
so long as it is not required to go beyond its own territory, Le., the states reached by its own tracks 


or rolling stock, to defend in such actions, it should be held that such suits are not an undue burden 


to commerce. We will not introduce a rule that will unnecessarily force a resident of the state to go to 


a foreign jurisdiction for justice 
See Annotation, Assumption of jurisdiction by court as violation of commerce clause, 104 A. L. R. 


1075, 1082-1083 (1936). 
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It did not seem to occur to the Supreme Court that the presence or absence of 
jurisdiction in a state court could be affected by the federal rule of venue found in 
the FELA. It may be noted, however, that the refusal to allow the suits to proceed 
in the Wells, Terte, and Mix cases where the defendant was doing nothing more 
than soliciting traffic was in line with the result that would have been reached in a 
federal court under the special venue clause of the Act, because the defendant was 
not incorporated or doing business and the cause of action did not arise in the state 
of the forum. The same thing was true where the suits were permitted to proceed 
as in the Foraker and Terte cases because in them the defendant owned and operated 
a railroad line in the county and state of the forum and since it was also doing 
business there, would have been subject to suit in the federal court under the venue 
clause. In another type of situation, however, the doctrine in these cases afforded 
relief from burdensome litigation where a suit could have been brought under the 
venue clause in a federal court—where the defendant although doing business in a 
state owned no trackage and ran no trains there. 

The defense of burden on interstate commerce has been raised in numerous 
cases not involving the FELA. It was held not to apply in a suit by a resident 
of the state of the forum against a railroad for negligence resulting in the loss of 
goods consigned to him there, on the ground that the negligence might have taken 
place within the state, even though the defendant maintained no office in the state 
and suit against it was based upon the garnishment of traffic balances due it from 
local roads.** But an unreasonable burden was held to be imposed by an action 
by a plaintiff, who became a resident of the state after the cause of action accrued, 
against a steamship company which carried on no activities in the state except to 
keep a bank account and solicit business for commerce which did not touch the 
state."*° The right to maintain a suit against a railroad company doing business 
although not operating a line of railroad within the state of the forum was denied 
as a burden on interstate commerce where it was brought by a department of a 
foreign government to recover for loss of a shipment of freight, where the contract 
was made and was to be performed wholly outside the state.*° The important 
features in the determination whether there is a burden on interstate commerce by 
reason of a particular suit are the residence of the parties, the nature of the de- 
fendant’s business and the place where it is carried on, the place where the contract 
was made and was to be performed, and the place where the cause of action or the 
injury occurred,'#* 


188 Missouri ex rel. St. Louis, R. & M. R. R. v. Taylor, 266 U. S. 200, 42 A. L. R. 1232 (1924). 

18° Baltimore Mail Steamship Company v. Fawcett, 269 N. Y. 379, 199 N. E. 628, 104 A. L. R. 1068 
(1935). 

4° Panstwowe Zaklady Graviozne y. Automobile Ins. Co,, 36 F. 2d 504 (S. D. N. Y. 1928). The 
court said (p. 506): “. . . an application of the statute subjecting the defendant to the necessity of de- 
fending such claims in the courts of New York would impose upon its conduct of interstate commerce 
unreasonable burdens. . . . The fact that the defendant railroad company is engaged in business 
in the state, and by doing business here has consented to be sued here, is no basis for the assertion of 
jurisdiction of actions by nonresidents which arise in other states and which are entirely disconnected with 
the business it does here.” 

146% Annotation, Assumption of jurisdiction by court as violation of commerce clause, 104 A. L. R. 


1075, 1076 (1936). 
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InyJuNcTION AGaiNst MAINTENANCE OF SuiT IN REMOTE JURISDICTION 

One of the firmly established grounds of equitable relief by injunction is to 
restrain the prosecution of vexatious or oppressive lawsuits. Where a party is within 
the jurisdiction of a court of equity he may be enjoined from prosecuting such 
an action in a court of another jurisdiction. The principle had been well estab- 
lished before the passage of the FELA,"*’ and it was inevitable when, following the 
special venue amendment of 1gto claims began to be carried from the state where 
the cause of action arose to distant places for suit, that relief should be sought on this 
ground. 

One of the first reported cases is one that has already been noticed in connection 
with the role of solicitation in bringing about the transportation of claims. In 
Reed's Adm’x v. Illinots Cent. R. R.."" long one of the leading cases on the subject, 
the cause of action had arisen in Kentucky which was the residence of the decedent 
and the administratrix as well as of all of the witnesses. In asking for an injunction 
the railway company stated that it would be put to great and unreasonable expense 
in transporting and defraying the expenses of its witnesses from Kentucky to 
Minnesota and would suffer loss and inconvenience from diverting from their 
ordinary duties for days and perhaps weeks witnesses engaged in train service. 
It charged that the litigation had been instituted a thousand miles away in Min- 
nesota to harass and annoy it in the conduct of its business, and it relied upon 
the fact that the suit had been solicited by the attorney for the administratrix 
as one of the grounds for relief. The court overruled the contention of the ad- 
ministratrix that she could not be restrained by injunctive process from maintain- 
ing the action in Minnesota since the railroad company was doing business and 
was suable there under the terms of the special venue clause. It held that (1) 
the federal statute did not take away from the courts the power they possessed 
before its enactment to restrain a plaintiff in a transitory action from doing an 
inequitable and unconscionable thing, (2) the solicitation of the case by the 
attorney and the institution of suit in a distant state at his instigation were weighty 
circumstances to be considered with others in determining whether relief should be 
granted, and (3) the only purpose of bringing suit in Minnesota was to harass and 
annoy the company by subjecting it to as much expense and inconvenience as 
possible. The court therefore upheld the injunction granted below. 

In another case, where a railroad employee was a resident of Indiana and met his 
death in Tennessee, his administratrix was enjoined from bringing an action 
against the employer in a state court in Missouri on the grounds that the prosecution 
of the action there would improperly, unreasonably, and inequitably burden and 
harass the company. In Ex parte Crandall’ the validity of punishment for con- 
tempt for violation of the injunction was upheld, the court taking the view that the 

4#1 Cole v. Cunningham, 133 U. S. 107 (1890); Dehon v. Foster, 4 Allen 545, 550 (Mass. 1861); 


Bigelow v. Old Dominion Copper Min. & Smelting Co., 74 N. J. Eq. 457, 473, 71 Atl. 153 (Ch. 1908). 


142 182 Ky. 455, 206 S. W. 794 (1918). 
143 ©. F. 2d o69 (7th Cir. 1931), cert. denied, 285 U. S. 540 (1932). 
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special venue clause did not purport to interfere with the powers of a court of 
equity to grant relief in such circumstances.** 

In Louwsville & N. R. R. v. Ragan’® plaintiff who was injured in an accident 
in Nashville where he lived brought suit in an a state court at St. Louis to recover 
damages. All the witnesses to the accident and certain physicians whose testimony 
would be required as to the nature and origin of disability lived in Nashville. The 
court upheld an injunction against the Missouri action on the ground that it was 
oppressive as well as a burden on interstate commerce. 

In other cases, while it was recognized that under appropriate circumstances an 
injunction would lie to restain the prosecution of an oppressive action in another 
jurisdiction under the FELA, the: facts disclosed were not regarded as sufficient 
grounds for relief. Thus a suit in a state court in Missouri, about go miles from 
the place in Kansas where the accident occurred, was held not oppressive.4® A 
claim transported from Illinois for suit in a state court in Missouri go miles away was 
held not to warrant relief.*7 The same result was reached where a claim was 
transported for suit in an adjoining state 500 miles from the place of the accident. 

The right of a state court in Louisiana to grant an injunction against a suit 
under the Act in the adjoining state of Texas was denied in Lancaster v. Dunn.\° 
The result turned in part upon the peculiar provisions of the civil code of the 
state. The court, however, adverting to the allegation that it would be less con- 
venient and more expensive to produce the evidence in the Texas court than it would 
be in Louisiana, said that if that were a sufficient consideration for forbidding the 


filing of such a suit elsewhere than at the place where the cause of action arose, the 


The court said (p. 971): “The general right of Indiana citizens to begin actions of this nature, 
wherever service of process on the defendant could be had, was always potentially qualified, by the 
jurisdiction of equity to restrain the citizen from commencing the action in a foreign jurisdiction where 
to do so would unreasonably, inequitably, and unfairly harass, oppress, or defraud the defendant, The 
Federal Employers’ Liability Act does not assume to remove this qualification, and, in our judgment, 
does not exempt the citizen from invocation against him of this equitable jurisdiction under facts 
which would in general justify its application.” 

This case was followed in State ex rel. New York, C. & St. L. R. R. v. Nortoni, 331 Mo. 764, 55 
S. W. 2d 272, 85 A. L. R. (1932), upholding the right to an injunction against the transportation of 
a claim from Indiana for suit in a state court in Missouri, Four Indiana cases are to the same effect: 
Cleveland C. & St. L. R. R. v. Shelly, 96 Ind. App. 273, 170 N. E. 328 (1930); Kern v. Cleveland 
C. & St. L. R. R., 204 Ind. 595, 185 N. E. 446 (1933); Alspaugh v. New York C. & St. L. R. R., 98 
Ind. App. 280, 188 N. E. 869 (1924); and New York C. & St. L. R. R. v. Perdiue, 97 Ind. App. 174, 87 
N. E. 349 (1933). 

448 y>2 Tenn. 593, 113 S. W. 2d 743 (1938). 

4° Missouri-Kansas-Texas R. R. v. Bail, 126 Kan. 745, 271 Pac. 313 (1928). 

447 Mobile & Ohio R. R. v. Parrent, 260 Ill. App. 284 (1931). 

'8In Chicago, M. & St. P. Ry. v. McGinley, 175 Wis. 565, 578, 185 N. W. 218, 222-223 (1g2t), 
the court said: 

“It cannot be denied that a situation may be presented where the selection of a forum may work 
hardship or oppression. However, the action was brought in a neighboring state, and while the distance 
may be considerable, we cannot say we are satisfied that such selection of a forum on the part of the 
defendant herein for the trial of his action will work such hardship or oppression as to warrant the 
intervention of the powers of a court of equity to restrain the further prosecution of such action.” 

Sce also to this general effect, Chicago, M. & St. P. Ry. v. Wolf, 199 Wis. 278, 226 N. W. 297 
(1929); Southern Pacific Co. v. Baum, 39 N. M. 22, 38 P. 2d 1106 (1934). 

*° 153 La. 15, 95 So. 385 (1922). 
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intention of Congress in enacting the venue clause of the FELA would be frus- 
trated,*° 

While by the weight of authority a state court could, prior to the decisions in 
Baltimore and Ohio R. R. v. Kepner*"* and Mules v. Illinois Cent. R. R.’°* restrain 
a person over whom it had jurisdiction from maintaining an action in a court of 


another state,’™* the weight of authority was the other way with respect to its rights 
to restrain such a person from maintaining suit in a federal court.""* The difference 
in result seems hard to reconcile except on the theory that the state courts are hesi- 
tant, because of considerations of comity, to assert the authority to enjoin proceed- 
ings in the federal courts."*° The difference in result is difficult to explain on any 
other theory. Both courts, state and federal, had jurisdiction of the subject matter. 
Neither was required to exercise that jurisdiction against an otherwise valid excuse. 
The venue in state courts was left by Section 6 of the FELA to be regulated by state 
law."** Section 6 prescribed the venue in the federal courts, but a review of its 
legislative history has shown that in enacting it Congress intended to do no more 
than to lay down an ordinary rule of venue like the similar rules obtaining in the 
states. If a state venue rule, statutory or otherwise, could not be allowed to stand 
in the way of an injunction against an inequitable and unconscionable suit, the 
statutory venue rule found in Section 6 might reasonably be expected also to give 
way. 

The trouble began with Chicago, M. & St. P. Ry. v. Schendel'™ which re- 
volved upon a statute of Iowa, which as construed by the courts of that state 
proclaimed a public policy against transportation of personal injury claims arising 
in Iowa for suit outside the state. While the statute, like similar enactments in other 
states, was passed to check the solicitation of personal injury claims, the lowa courts 
held that an injunction should issue even in the absence of proof of solicitation— 
which in effect meant that the statute was construed as a prohibition against suing 
outside of Iowa on a cause of action for personal injury arising in that state.’®* 


26° “The first is that it would be less convenient and more expensive to produce the evidence in the 
Texas court than it would be to produce it in the court in Louisiana, where the cause of action arose. 
If that were a sufficient consideration for forbidding the filing of such a suit elsewhere than at the 
place where the cause of action arose, the defendant could, in almost every case, successfully demand 
that the action be brought where the cause of action arose. We cannot assume that the Congress of the 
United States, in allowing such an action to be brought ‘in the district . . . in which the defendant shall 
be doing business at the time of commencing such action,’ did not have in mind the inconvenience that 
would result, in almost if not quite every case, from bringing the suit elsewhere than at the place 
where the cause of action arose.” 153 La. at 23, 95 So. at 388. 

151 314 U.S. 44 (1941). 82 315 U. S. 698 (1942). 

88 Annotation, Power to enjoin bringing or prosecution of action under Federal Employers’ Liability 
Act in another jurisdiction, 113 A. L. R. 1444. (1938). 

'** Annotation, Power to enjoin bringing or prosecution of action under Federal Employers’ Liability 
Act in another jurisdicuon, 136 A. L. R. 1232 (1942). 

155 58 Am. Jur. INJUNCTIONS §217; Frankfurter, J., dissenting in Miles v. Illinois Cent. R. R., supra 
note 151, at 710. 

1° Miles v. Illinois Cent. R. R., supra note 151, at 703; Bainbridge vy. Merchants & Miners Co., 
287 U. S. 278 (1932); Doll v. Chicago Great Western R. R., 159 Minn. 323, 198 N. W. 1006 (1924). 

187 592 Fed. 326 (8th Cir. 1923). 

**8 Wabash Ry. v. Peterson, 187 lowa 1331, 175 N. W. 523 (1919); Im re Spoo’s Estate, 191 Iowa 
1134, 183 N. W. 580 (1921); Payne v. Knapp, 197 lowa 737, 198 N. W. 62 (1923). 
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Clearly enough the statute as thus construed conflicted with Section 6 of the FELA 
because it would prohibit, regardless of circumstances, a suit under the Act in any 
federal district court outside of Iowa. The court properly enough held that the 
federal statute could not be overruled in this fashion by state law. But the 
language it used in doing so with its references to the federal right created by the 
special venue clause gave strength later on to the idea that the clause created some 
sort of a special privilege of venue which would have to prevail even against an 
otherwise good equitable right to relief from an oppressive or vexatious suit.’ The 
court did not intend to go that far. It overruled the railroad’s contention that it 
was entitled to relief in that case on account of hardship, injustice, and oppression, 
because it said no such situation was presented under the facts."*° The court went on 
to grant a writ to restrain the railroad company from enforcing an injunction against 
a transported personal injury suit which the company had obtained in a state dis- 
trict court in Iowa." 


re The right of appellee to bring suit is given by the federal Employers’ Liability Law, section 6... . 


We therefore have a situation presented where Congress has given a right by federal enactment, and a 
state limits or destroys that right through an injunction of one of its courts based on a state statute, on 
the theory that the exercise of the right would interfere with the public policy of the state. 

“This public policy compels the citizen to give up a right granted by federal law. It is difficult to 
take seriously in this day of our national history the proposition that a state can be permitted so to 
destroy the power of a federal court to carry on the work given to it under the acts of Congress. If 
witnesses, by order of a state court, can be prevented from testifying in a federal court, then the federal 
court is a mere shell, to be crushed by the pressure of state court injunction, If a state can compel 
a citizen to give up one federal right as a prerequisite to bringing suit in a federal court, it can compel 
him to give up all federal rights. It is a proposition fraught with amazing consequences.” Chicago, 
M. & St. P. Ry. v. Schendel, 292 Fed, at 328-9. 

°° “Te is quite apparent that the equitable ground could not have been the reason for the injunction, 
as the order of the court practically prevented bringing suit in the Southern district of Iowa, or in 
any other division of the Northern district, except the Cedar Rapids one. Suit could not have been 
brought either at Davenport, only a short distance from Cedar Rapids, or at Ottumwa—both places 
where the District Court for the Southern District of Iowa is held—and which could have resulted in no 
appreciable hardship. We do not feel called upon to discuss the cases cited where the courts have 
held that equity may enjoin citizens of one state from bringing action in other jurisdictions. They do 
not apply to this situation, We are satisfied that the order was not issued on equitable grounds of 
oppression or hardship, but on the ground that the public policy of the state was being violated.” 
292 Fed. at 334. 

189 Schendel had brought suit as administrator in a state district court of Minnesota against the 
railroad for damages for the death of his intestate which occurred while the latter was in the employ 
of the railroad in Iowa. The railroad instituted suit in a state district court of Iowa to prevent the 
widow and witnesses from taking any step in aid of the suit in Minnesota or any suit brought on the 
same cause of action except in a federal court for the particular division or district of Iowa, or in a state 
court of a specified county of Iowa. Schendel dismissed the original personal injury suit in Minnesota 
and refiled it in a federal district court in the same state. He brought an ancillary proceeding in the 
federal district court to restrain the railroad from interfering with the prosecution of the personal injury 
suit there and requiring it to dismiss the injunction suit in Iowa. The Eighth Circuit upheld the 
counter-injunction despite Section 265 of the Judicial Code prohibiting injunctions to be issued to 
stay the proceedings in state courts except in bankruptcy cases. Id. at 326. 

A contrary result was reached on the right of a federal court to enjoin proceedings in a state 
court under similar circumstances in Bryant v. Atlantic Coast Line R. R., 92 F. 2d 569 (2d Cir. 1937). 
The court (L. Hand, C, J.) said (p. 571) in commenting on the Schendel case: “Nor can we agree with 
Chicago M & St. P. Ry. v. Schendcl, 292 F. 326 (C. C. A. 8), where the facts were on all fours with 
those at bar. The court's theory there was that, as the federal court had first acquired ‘jurisdiction of 
the subject-matter of the cause of action’ (292 F. 326, at pages 332-334), it might protect that juris- 
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In McConnell v. Thomson,’ the Supreme Court of Indiana, which had con- 
sistently upheld the right of its courts to enjoin oppressive suits under the FELA 
brought in a state court in another jurisdiction, held that the same right did not 


exist to enjoin a suit in a remote federal district. McConnell, a brakeman in the 
employ of Thomson, trustee for a bankrupt railroad, lost his life in a fall from 
a freight car. The administratrix of the estate threatened to file for damages in a 
federal district court at St. Louis. Thomson was granted an injunction in an Indi- 
ana probate court restraining her from carrying out this intention, The Indiana 
Supreme Court reversed the judgment holding that it is beyond the power of 


a state court to enjoin a suit under the Act in a federal court.’ 

If comity were the reason for the rule against the issuance of an injunction in a 
state court to restrain an inequitable action in a federal court, it was clearly an un- 
articulated comity because other grounds are stated in the decisions. 

The federal courts with a good deal of consistency refuse to enjoin suits under 
the Act in another federal court. 

In Chesapeake & Ohio R. R. v. Vigor, an employee was killed in the service 
of a railroad in Ohio where he had lived with his family. His administratrix 
brought suit in a federal district court in Indiana. The railroad company sought 
an injunction in a federal district court in Ohio against the maintenance of the 
Indiana action, alleging that it would place an unconscionable hardship on the 
railroad company and would burden interstate commerce. The court overruled both 
contentions, and denied an injunction.’** In doing so it assumed without much 


diction. In so holding the court assumed to follow Kline v. Burke Construction Company, 260 U. S. 
226, 43 S. Ct. 79, 67 L. Ed. 226, 24 A. L. R. 1077, but with great deference it does not seem to us that 
it did so. An action in personam is indeed in some sense a ‘subject-matter’ before the court where it 
is pending; conceivably its pendency should stay a later action in the court of another state, just as it 
often does—when both courts are of the same state--under the plea of lis alio pendens. But the very 
purpose of Kline v. Burke Construction Company, supra, was to reafirm—for it was an old doctrine— 
that two actions in personam upon the same cause of action may go on pari passu in different juris- 
dictions.” 

The Schendel case was finally overruled in Southern Railway Co, v. Painter, 314 U. S. 155 (1941). 
The court (Frankfurter, J.) said (p. 159): “The restrictions of Sec. 265 upon the use of the injunction 
to stay a litigation in a state court confine the district courts even though such an injunction is sought 
in support of an earlier suit in the federal courts.” 

A counter-injunction was issued out of a state court under similar circumstances in Peterson v. 
Chicago B. & Q. Ry., 187 Minn, 228, 244 N. W. 823 (1933). 

161 513 Ind. 16, 8 N. E. 2d 986, 11 N. E. 2d 183, 113 A. L. R. 1429 (1937). 

203 | But Congress can, and by the provisions of the Federal Employers’ Liability Act, as con- 
strued and applied by the federal courts, has conferred upon any person asserting a cause of action 
under such act a federal right to bring the action in a District Court of the United States in the district 
in which the defendant may be doing business at the time of commencing such action; and has imposed 
upon such District Court the duty of accepting jurisdiction of such action. Consequently when a state 
court, as in the instant case, attempts to enjoin a litigant from prosecuting his cause of action, arising 
under the Federal Employers’ Liability Act, in a District Court of the district in which the defendant 
is doing business, such action, if effective, destroys a federal right of the litigant and obstructs the 
performance of a duty imposed by act of Congress upon a District Court of the United States. This 
is beyond the power of a state court.” 213 Ind. at 29-30, 8 N. E. 2d at gor. 

148 06 F. ad 7 (6th Cir. 1937), cert. denied, 302 U. S. 705 (1937). 

1° The court said (p. 8), “The plaintiff, it is true, may suffer some inconvenience or be put to extra 
expense in producing witnesses to testify in court in the Indiana case, but it is to be presumed that 
Congress considered such probable inconvenience and expense in placing jurisdiction of the action in 
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discussion that Congress intended Section 6 not as an ordinary rule of venue but as 
some special or absolute privilege of venue overriding the principles of law under 
which relief had been traditionally available from abuse of venue. 

The same result was reached in Baltimore & O. R. R. v. Clem’ 
was brought to enjoin a railroad employee, a resident of West Virginia, from bring- 
ing suit under the Act in a federal district at Cleveland, Ohio. The court denied the 
injunction refusing to follow its previous decision in Baltimore & O. R. R. v. Bole’ 
because its attention had been called for the first time to Chesapeake & O. R. R. v. 
Vigor." In Rader v. Baltimore & O. R. R.,"** the employee was injured in Ohio 
and brought suit under the Act in a federal district court in Chicago. The railroad 
company obtained an injunction in a state court of Ohio restraining the further 


when an action 


prosecution of the personal injury suit in Illinois. The injunction was pleaded as 
one of the defenses in the damage suit. The circuit court of appeals upheld the 
lower court in striking the answer, saying that having first acquired jurisdiction the 
district court was under no duty to pay heed to the order. 
Tue Bars Come Down—Tue Kepner anp Mies Cases 

The controversy over the right of a state court to enjoin an injured employee 
residing within the jurisdiction from bringing suit under the Act in a remote federal 
court reached the Supreme Court of the United States in Baltimore & Ohio R. R. 
v. Kepner.’ Kepner was injured in Ohio where he lived while in the employ of 
the company. He brought suit under the Act for damages in the federal district 
court for the eastern district of New York. The railroad asked a state court in 
Ohio to enjoin him from its continued prosecution, While New York was 700 
miles from the residence of the plaintiff and of numerous witnesses, the company 
was carrying on railroad operations there. To present the case properly would, it 
was asserted, require the personal attendance of approximately 25 locally available 
witnesses—the crew, inspectors, and medical attendants—at a cost estimated to exceed 
the cost of the presentation of the case at a convenient point by $4,000. The right to 
an injunction was denied by a divided Court, three justices dissenting. The Court 
held that under its previous decisions’” no relief could be given because of an undue 
burden on interstate commerce, since the railroad conducted physical operations in 
the state of the forum. While recognizing the right of a state court to prevent a 
resident under its jurisdiction from doing inequity by maintaining a vexatious and 
inequitable suit, it held that no such step could be taken to interfere with the priv- 


any district in which the defendant should be doing business at the time... . The defense of the 
case could not, of course, place an unreasonable burden on interstate commerce, for . . . Congress has 
the power to regulate interstate commerce, and may, when it sees fit, place incidental burdens thereon 
by jurisdictional statutes.” 

165 26 F. Supp. 703 (N. D. W. Va. 1941) 

106 21 F. Supp. 221 (N. D. W. Va. 1940). 

‘Supra, note 163. 

*°8 108 F. 2d o81 (7th Cir. 1940). See also Annotation, Power to enjoin bringing or prosecution 
of action under Federal Employers’ Liability Act in another jurisdiction, 113 A. L. R. 1444 (1938). 

69 314 U.S. 44 (1941). 

* Denver & R. G. R. R. v. Terte, 284 U. S. 284 (1932); Hoffman v. Foraker, 274 U. S. 21 (1927). 
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ilege of venue granted by the FELA."' The Court referred briefly to the legislative 
history, and seemed to have been impressed with the fact that the special venue clause 
was passed in 1910 to cure the injustice to an injured employee of compelling him 
to go to the possibly far distant place of habitation of the defendant carrier. It was 
even more impressed with the statement of Senator Borah, in bringing up the bill in 
the Senate, that it was intended to permit the injured employee to sue the employer 


172 


at any place where it was carrying on business if he chose to do so. 

Justice Frankfurter spoke for the dissenters.'“* He found nothing either in the 
special venue clause or in its legislative history indicating an intention on the part 
of Congress to create a special federal venue privilege or to give a unique scope to this 
venue provision different from the significance accorded all other provisions of venue. 
He could find no intention to withdraw from the state courts powers historically 
exercised by them or to give an absolute command to the federal courts to take 


jurisdiction regardless of any considerations of justice, or fairness, or burden on 
interstate commerce. He thought that the majority had attributed too much weight 
to the casual general description by Senator Borah of the amendment of 1g10.'"* 


4 The Court said (Reed, J., 314 U. S. at 53-54): “The privilege was granted because the general 
venue provisions worked injustices to employees. It is obvious that no state statute could vary the 
venue and we think equally true that no state court may interfere with the privilege, for the benefit 
of the carrier or the national transportation system, on the ground of inequity based on cost, incon 
venience or harassment. When the section was enacted it filled the entire field of venue in Federal 
courts. A privilege of venue granted by the legislative body which created this right of action cannot 
be frustrated for reasons of convenience or expense. If it is deemed unjust, the remedy is legislative, 
a course followed in securing the amendment of April 5, 1910, for the benefit of employees.” 

72 “The reason for the addition was said to be the injustice to an injured employee of compelling him 
to go to the possibly far distant place of habitation of the defendant carrier with consequent increased 
expense for the transportation and maintenance of witnesses, lawyers and parties away from their 
homes. The legislative history throws little light on the reason for the choice of the three standards for 
determining venue: the residence of the carrier, the place where it is doing business, or the place where 
the cause of action arose. At one time the amendatory bill fixed venue as ‘the district of the residence 
of either the plaintiff or the defendant, or in which the cause of action arose, or in which the defendant 
shall be found at the time of commencing such action.’ Fears were expressed that so wide a choice 
might result in injustice to the carrier, p. 2257. No doubt this language was actually considered by 
the Senate Judiciary Committee as well as the language of the general venue statute for which the Com 
Specific attention was called in the Senate report to the Macon 
That statute placed venue in the residence of 
The language finally 


mittee was providing an exception 
Grocery Co. case, interpreting the general venue statute. 
either party where the jurisdiction was founded on diversity of citizenship alone. 
adopted must have been deliberately chosen to enable the plaintiff, in the words of Senator Borah, who 
submitted the report on the bill, to find the corporation at any point or place or State where it is 
actually carrying on business, and there lodge his action, 1f he chooses to do so.” Id. at 49-50. 
73 The other two dissenters were Chief Justice Stone and Justice Roberts 

47* Justice Frankfurter said in part: “To read the venue provision of the Act as do the majority of 
the Court is to translate the permission given a plaintiff to enter courts previously closed to him into a 
withdrawal from the state courts of power historically exercised by them, and into an absolute di 
rection to the specified Federal and state courts to take jurisdiction. The implications of such a con 
struction extend far beyond the situation we now have here of an attempt by a state court to enjoin an 


action brought in a Federal court sitting in another state. ... The long history of leaving the effective 


enforcement of Federal rights to state courts has proceeded on recogmtion of the power of state courts 
to exercise in the first instance their settled doctrines of law and equity. The opinion of the Court 
ignores these settled principles. In an area demanding the utmost judicial circumspection, dislocating 
uncertainty is thereby introduced. 

“If the privilege afforded a plainuff to bring suit under the Employers’ Liability Act in one place 


rather than in another is to be regarded as an absolute command to the Federal courts to take jurisdiction 
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The majority opinion only scratched the surface of the legislative history of the 
special venue clause, and the few fragments it came up with were hardly sufficient to 
warrant the sweeping finding of a congressional intention to create a unique special 
venue privilege overriding the ordinary rules of law providing for checks on abuses 
of venue. It did not say that Congress had expressly considered displacing, by the 
language of the amendment, the established legal and equitable remedies for abuse 
of venue. It could not say so, for the subject was not brought up during con- 
gressional consideration of the amendment. It gave only a partial statement of the 
purpose of the legislation when it said that the reason for the addition was to avoid 
the injustice to an injured employee of compelling him to go to a district in the 
state of incorporation of the employing railroad. Both committees, House and 
Senate, said as much, but they preceded this with the assertion that “this amend- 
ment is necessary in order to avoid great inconvenience to suitors”—to both parties 
rather than just to the plaintiff, one would think.’ It ignored the fact that at the 
hearings both employers and employees supported the amendment because the 
existing law worked inconvenience on both of them. Also lost sight of was the 
important circumstance that the real objective sought was to permit these suits to 
be kept at home, not to facilitate their transportation to distant points, and that 
when question was raised about the possibility of transportation of suits by plaintiffs 
under the liberalized venue, assurance was given that nothing of the sort was likely 
to happen.’ The Court ignored many other features of legislative history possess- 
ing no little significance. It lost sight of the statement of Representative Sterling, 
who was in charge of the bill in the House, that the bill would not in any way 
enlarge the jurisdiction of the federal courts or curtail the jurisdiction of the state 
courts. The ber on removal of cases from state to federal courts was inserted be- 
cause of a feeling, as stated by Senator Dixon, one of its proponents, “that these 
cases ought to be litigated in the community where the cases arise and not be trans- 
ferred to a foreign community or a foreign court.”'"7 Mr. Sterling said, “This bill 
simply provides the same rule in reference to the place of bringing suit that is pro- 
vided in practically all of the States of the Union.”"”* It also lost sight of Senator 
Borah’s declaration that everybody was agreed with President Taft that the objective 
regardless of any considerations of justice and fairness, why is not the same effect to be given the 
comparable general venue provisions of Sec. 51 of the Judicial Code, 28 U. S. C. A. §112? Nothing 
in the language or the history of the venue provision of the Act differentiates it from the numerous 
other venue provisions of the Judicial Code. Is the settled doctrine of forum non conveniens to be 
deemed impliedly repealed by every such venue provision? Surely it is much more consonant with 
reason and right to read venue provisions in the familiar context of established law rather than to 
impute to Congress an unconsidered, profound alteration in the relationship, between the Federal and 
the state courts and in the relations of ‘the Federal courts inter se. Cf. Gay v. Ruff, 292 U. S. 25, 78 
L. Ed. rogg, 54 S. Ct. 608, g2 A. L. R. 970.” 314 U.S. at 61-62. 

*T© The full sentence reads: “This amendment is necessary in order to avoid great inconvenience to 
suitors and to make it unnecessary for an injured plaintiff to proceed only in the jurisdiction in which 
the defendant corporation is an ‘inhabitant.’ House Rep. 513, 61st Cong., 2d Sess. 6 (Feb, 22, 1910); 
Sen. Rup. 432, 61st Cong., 2d Sess. 4 (March 22, 1910). 

76 See note 22, supra. 

MT 45 Conc. Rec. 4092 (1910). 

18 See note 20, supra. 


. 
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was that “The right to bring the suit under this act should be as easy of enforce- 
ment as the right of a private person not in the company’s employ to sue on an 
ordinary claim,” a requirement which called for only an ordinary rule of venue 
rather than for some unique special federal privilege. 

Once it was decided that the amendment of 1910 created a special federal venue 
privilege, it became doubtful whether any interference with its exercise would be 
sanctioned. In the Kepner case, where the principle was first laid down by the 
Supreme Court, it was determined that there could be no interference by an injunc- 
tion issuing from a state court against the exercise of the privilege in a federal court. 

There remained the question whether the ban would apply to a proceeding to halt 
its exercise in another state court, and this question was raised in the following 
year in Miles v. Illinois Central R. R.“** Miles suffered a fatal accident while in the 
employ of the railroad at Memphis, Tennessee. His administrator brought suit 
in a state court in Missouri. The railroad countered with an action in a state 
court in Tennessee to enjoin the decedent’s widow and children from prosecuting 
the Missouri suit, alleging that it would entail inconvenience and expense to the 
railroad and a burden upon interstate commerce. Although the railroad had ap- 
parently abandoned its contentions with respect to the burden on interstate com- 
merce, the Supreme Court reiterated its holding in the Kepner case that the carrier 
must submit to inconvenience and expense if there is jurisdiction although thereby 
interstate commerce is incidentally burdened. 

On the main point the Court held that the right to sue in state courts is no more 


subject to interference by state action than was the federal venue in the Kepner 
case, and the normal expense and inconvenience of trial in permitted places is not 
to be regarded as inequitable and unconscionable. The Missouri court, it said, 
must permit this litigation in view of the privileges and immunties clause of the 
Constitution, although the state may regulate the use of its courts generally as was 
recognized in the Douglas and Chambers cases, and may determine the venue in 
its own courts.’*” Justice Jackson, who was one of the five-man majority, delivered 


179 215 U. S. 698 (1942). 

*8° The Court (Reed, J.) said: “In the legislative history of Sec. 6, the provision that removal may 
not be had from a ‘state court of competent jurisdiction’ was added to the House bill on the floor of 
the Senate and later accepted by the House, in order to assure a hearing to the employee in a state 
court. Words were simultaneously adopted recognizing the jurisdiction of the state courts by providing 
that the federal jurisdiction should be concurrent. The venue of state court suits was left to the 
practice of the forum. The opportunity to present causes of action arising under the Federal Employers’ 
Liability Act in the state courts came, however, not from the state law but from the federal. . . . The 
Missouri court here involved must permit this liugation. To deny citizens from other states, suitors under 
Federal Employers’ Liability Act access to its courts would, if it permitted access to its own citizens, 
violate the Privileges and Immunities Clause, Constitution, Art. 4, Sec. 2; McKnett v. St. Louis 
& S. F. R. Co., 292 U. S. 230, 233. Since the existence of the cause of action and the privilege of 
vindicating rights under the Federal Employers’ Liability Act in state courts spring from federal law, 
the right to sue in state courts of proper venue where their jurisdiction is adequate is of the same 
quality as the right to sue in federal courts. It is no more subject to interference by state action than 
was the federal venue in the Kepner case. 

“This is not to say that states cannot control their courts. We do not deal here with the power 
of Missouri by judicial decision or legislative enactment to regulate the use of its courts generally as 
was approved in the Douglas or the Chambers cases, supra, note 6. We are considering another state’s 
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a concurring opinion, while Justice Frankfurter, joined by Chief Justice Stone and 
Justices Roberts and Byrnes, spoke for the four dissenters. 

Justice Jackson in his concurring opinion agreed with the four dissenters that 
if the Court were free to consult the ultimate public interest in orderly resort to the 
judicial system it should prevent the transportation of law suits to distant and in- 
convenient forums. He though the statute, however, gave the plaintiff the right 
to choose from the entire territory served by the railroad. While it may well be 
admitted, he said, that the privilege to go shopping for a favorable judge or jury 
puts a burden on interstate commerce, Congress nevertheless has, and has exercised, 
the power to burden. He regarded the FELA as leaving interstate commerce under 
the burden of a medieval system of compensating the injured railroad worker or 
his survivors. He expressed disagreement with Justice Reed’s statement that the 
Missouri court must permit the litigation. He agreed here with the four dissenting 
justices, and his views therefore were those of the majority of the court.’*! 

Justice Frankfurter, speaking for himself and the three other dissenters, thought 
(at pp. 708, 709) that “the decision in this case mutilates principles that have long 
been regarded as basic in the law”—among them those under which a court may 
prevent injustices by restraining a person subject to its authority from maintaining 
an inequitable suit in the courts of another state. There is nothing, he said, in the 
language of the Act to require a disregard of these principles so the majority's de- 
cision to the contrary must be found “in the inarticulate radiations of §6 of the 1910 


amendment.” The language of the amendment regarding concurrent jurisdiction of 
state and federal courts instead of granting jurisdiction to the state courts merely 
presupposes that they already possessed it, and he quoted statements from Repre- 
sentative Sterling and Senator Borah while the amendment was under considera- 
tion as conclusive proof that Congress did not insert this provision in order to cut 


down the normal powers of state courts. 
The attack on Pearl Harbor intervened between the Kepner and the Miles cases. 
The destruction of two of the principal checks on the solicitation and transportation 


power to so control its own citizens that they cannot exercise the federal privilege of litigating a federal 
right in the court of another state... . 

“The permission granted by Congress to sue in state courts may be exercised only where the carrier 
is found doing business. If suits in federal district courts at those points do not unduly burden interstate 
commerce, suits in similarly located state courts cannot be burdensome. As Congress has permitted both 
the state and federal suits, its determination that the carriers must bear the incidental burden is a 
determination that the state courts may not treat the normal expense and inconvenience of trial in per- 
mitted places, such as the one selected here, as inequitable and unconscionable.” 315 U. S. at 702-5. 

**) “Uniess there is some hidden meaning in the language Congress has employed, the injured 
workman or his surviving dependents may choose from the entire territory served by the railroad any 
place in which to sue, and in which to choose either a federal or a state court of which to ask his 
remedy. There is nothing which requires a plaintiff to whom such a choice is given to exercise it in 
a self-denying or large-hearted manner. . . . / 

“It seems more probable that Congress intended to give the disadvantaged workmen some leverage 
in the choice of venue than that it intended to leave him in a position where the railroad could force 
him to try one lawsuit at home to find out whether he would be allowed to try his principal lawsuit 
elsewhere. This latter would be a frequent result if we upheld the contention made in this case and in 
the Kepner case. I think, therefore, that the petitioner had a right to resort to the Missouri court 
under the circumstances of this case for her remedy.” 315 U. S. at 706-708. 
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of suits under the Act opened the way for resumption of the abuses during wartime. 
They reappeared in virulent form. Since the railroads remained in private hands, 
there was no statutory authority such as the Director General of Railroads had ex- 
ercised in World War I under the Federal Control Act in promulgating General 
Orders 18 and 18-A. This was the conclusion reached in Union Pacifie R. R. v. 
Utterback.’** Utterback and Thatcher, employees of the railroad company, lost 
their lives in an accident near Portland, Oregon. Their survivors secured the ap- 
pointment of Charlotte E. Leet as administratrix of each estate, and she brought 
suit for damages in the Superior Court of California at Los Angeles, 1,150 miles 
away from Portland. The railroad thereupon sought in a state court in Oregon to 
restrain the defendants from prosecuting the California actions. Among the de 
fendants was Mr. Clifton Hildebrand, an attorney practicing in California, who 
filed the action on behalf of the administratrix. It was alleged that he had filed 
between 1940 and 1942 fifty damage actions for injuries to railroad employees in 
accidents occuring outside of California, and had in conjunction with the admin- 
istratrix conspired to institute the instant cases for the purpose of obtaining either 
a grossly excessive amount in settlement of the cases or a grossly excessive award 
of damage from a Los Angeles jury. Detailed allegations were made with respect 
to the operating difficulties of the railroad and the handling of emergency war traffic, 
and regarding the shortage of manpower for that purpose, rendering it incon- 
venient to the railroad and harmful to the war effort to take the twenty-odd de- 
fense witnesses from Portland to Los Angeles for the trial. The railroad attempted 
to distinguish the Kepner and Miles cases because of the greatly different situation 
brought about by the war, contending it was placed in the dilemma of having to 
choose between (a) waiving its defenses to two damage claims, one for $100,000, the 
other for $50,000, which it believed to be without merit, or (b) violating its carrier 


obligations during a period of national peril and thus exposing itself to resulting 


penalties. The court, however, held the special venue clause as interpreted in the 
Kepner and Miles cases precluded the granting of relief, saying that although the 


President, through the Secretary of War, could have made an order restricting the 
venue of suits, he had not done so.'** 

182 153 Ore. 572, 146 P. 2d 76, 769 (1944), cert. denied, 323 U. S. 711 (1944). 

188 «We think, therefore, that the President through the Secretary of War would be warranted in 
making an order restricting the venue of suits against carriers under general control, either complete or 
supervisory, while such carriers were engaged in transporting troops, munitions or military supplies, if and 
when, in the judgment of the President, the practice reflected in plaintiffs’ complaints was prejudicial 
to the just interests of the government in the prosecution of the war. Alabama & V. R. Co. v. Journey 
257 U.S. 111, 42 S. Ct. 6, 66 L. Ed. 154. 

“We cannot, however, bring ourselves to believe that, even to promote the prosecution of the war 
effort, in the absence of any such order a state court of one state may enjoin the continuance of litiga- 
tion pending in the court of another state where venue is expressly given to the latter by an Act of 


Congress. 


“We cannot subscribe to the principle that upon the sole ground of military expediency while a war 
is in progress the civil courts should be held to have the right and to be charged with its attendant duty 
to intrude their judgment with respect to the necessity or advisability of suspending the operation of 
the provisions of an Act of Congress. We think that in time of war such a course would be an en 
croachment upon the prerogative of the Commander in Chief of the military forces.” 173 Ore. at 584 
586, 144 P. 2d at 80-81. 
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The railroad company not only sought to obtain an injunction in Oregon against 
the maintenance of the Thatcher and Utterback suits, but also filed motions in the 
Superior Court of Los Angeles to abate the action or to continue the trial of them 
indefinitely on the grounds of forum non conveniens. These motions were denied, 
and the Supreme Court of California afirmed.’** That court held that the doctrine 
of forum non conveniens furnishes no justification for a state court to refuse juris- 
diction of an action under the FELA, citing many of the previous decisions on the 
subject, including the Kepner and Miles cases.*° Three of the justices dissented, 
holding that a state court has power to refuse jurisdiction on the ground of forum 
non conveniens, and pointing out that the majority of the members of the Supreme 
©ourt of the United States had so held in the Miles case.'*® 

When the bars were let down in the Kepner and Miles cases the length of haul 
began to grow. Previously for the most part claims had been imported from ad- 
joining or adjacent states. In the Kepner case it was 700 miles from Ohio to New 
York. In the Utterback case it was 1150 miles from Portland, Oregon, to Los 
Angeles. Eventually it reached almost from ocean to ocean. The Southern Pacific 
Company with eastern termini at Ogden and New Orleans was held to be doing 
business in New York and therefore subject to suit under the Act by an admin- 
istrator for the death of an employee living and working in Arizona where he main- 
tained his residence at the time of his death.’*? 

The Texas and Pacific Railway Company, operating in Texas, Arkansas, and 
Louisiana, was similarly held subject to suit in New York at the instance of an 


employee injured in the state of Texas and having his residence there 2000 miles 


*** Lect v. Union P. R. R., 25 Cal. 2d 605, 155 P. 2d 42, 158 A. L. R. 1008 (1944). 

18 The rule of forum non conveniens is an equitable one embracing the discretionary power of a 
court to decline to exercise the jurisdiction it has over a transitory cause of action when it believes that 
the action before it may be more appropriately and justly tried elsewhere. If the plaintiff by reason of 
section 56 has an absolute right to have the action tried in the named courts, there is no room for the 
doctrine. It has been repeatedly held that the right to have an action brought under the act tried 
in one of the mentioned federal district courts is absolute. . . . 

“The Miles case is completely decisive that the doctrine of forum non conveniens is no justification 
for a state court to refuse jurisdiction of an action under the Federal Employers’ Liability Act. Like- 
wise, it is conclusive that the state court must take jurisdiction, It has no choice in the matter and 
no rule or policy on its part alters the situation.” 25 Cal. ad. at 609, 612, 155 P. 2d at 44, 46. 

«Tn the Miles case, Justices Frankfurter, Roberts, Byrnes and Chief Justice Stone were of the 
opinion that ‘Section 6 did not give the state courts compulsive jurisdiction,’ and Justice Jackson, in 
sharing that view, stated: ‘It is very doubtful if any requirement can be spelled out of the Federal 
Constitution that a state must furnish a forum for a nonresident plaintiff and a foreign corporation to 
fight out issiies imported from another state where the cause of action arose.’ 25 Cal. 2d at 624, 155 
P. 2d at 52. 

**7 Butts v. Southern Pac. Co., 69 F. Supp. 895, 896 (S. D. N. Y. 1947): “Baltimore & Ohio Rail- 
road Co. v. Kepner, 1941, 314 U. S. 44, 62 S. Ct. 6, 86 L. Ed. 28, 136 A. L. R. 1222 pnd Miles v. 
Illinois Central R. Co., 1942, 315 U. S. 698, 62 S. Ct, 827, 86 L. Ed 1129, 146 A. L. R. 1104, regard- 
less of their precise holdings, say enough to preclude a district judge, once the statutory criteria of 
venue are satisfied, from dismissing an action under the Federal Employers’ Liability Act on the 
ground that the action constitutes an unlawful burden upon interstate commerce or on the ground of 
forum non conveniens.” 

The court dismissed Douglas v. New York, New Haven & Hartford R. R., 279 U. S. 377 (1929), as 
merely holding that a state court was not required by the Act to entertain the suit if it violated the 
state’s conception of forum non conveniens, but having no application to a federal court. 
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from the place of trial."** The court held that the Kepner and Miles cases un- 
conditionally eliminated any consideration of forum non conveniens in a suit under 
the FELA, citing the statement to that effect by the Supreme Court in Gulf Oil 
Corp. v. Gilbert.® It held that the company was doing business in New York 
by virtue of a continuous solicitation of business, under International Shoe Company 
v. Washington!” In the latter case, however, the suit arose out of the corpora- 
tion’s activities in Washington and that fact was one of the elements relied upon by 
the Court in holding it subject to suit there. 

The Milwaukee Railroad, operating from Chicago to the Pacific coast and with 
no line east of Indiana, was held to be subject to suit under the Act in New York, 
where it was engaged in business, at the instance of an employee, a resident of Iowa 
who was there injured in its service.!®' The court denied a motion to dismiss 
made on the ground that the action constituted an unlawful burden on interstate 
commerce and on the ground of forum non conveniens. 

The Butte, Anaconda and Pacific Railway Company, operating a line of railroad 
located entirely in Montana, was sued in New York under the Act by an admin- 
istratrix of an employee of the company killed while in its service in Montana. A 
motion to dismiss was denied on the ground that the company was doing business 
in New York."* 

On the other hand, where the Southern Pacific Company was sued in New York 
by a person not in its employ who was a nonresident of the district, a different result 
was reached because the FELA had no application. The cause of action arose 
elsewhere and no part of the transaction had any connection with the events occur- 
ring in New York. The company did not maintain or operate any part of its rail- 
road system in the district although it was doing business there by reason of main- 
tenance of financial, traffic and legal offices there. A motion to dismiss was sustained 


on the ground of undue burden on interstate commerce.’ 


ATrempts AT LecisLative RELIEF BY AMENDMENT OF SPECIAL VENUE CLAUSE 


In 1947, an effort was made to amend Section 6 of the FELA. Representative 
Jennings of Tennessee introduced H. R. 1639," which proposed a substitute for the 
venue clause providing that an action may be brought only in a district court of 
the United States or in a state court of competent jurisdiction in the district or 
county, respectively, in which the accident occurred, or in which the employee 
suffering injury or death resided at the time when the accident occurred, and con- 
taining a proviso that if the defendant could not be served with process issuing 

188 Kilpatrick v. Texas & Pacific Ry., 166 F. 2d 788 (2d Cir. 1948), cert. denied, 335 U. S. 814 


(1948). 
18° 330 U. S. 501 (1947). 
100 226 U. S. 310 (1945). 
#*! Nunn v, Chicago M. St. P. & Pac. R. R., 71 Supp. 541 (S. D. N. Y. 1947). 
1°38 pickthall v. Anaconda Copper Min. Co., 73 F. Supp. 694 (S. D. N. Y. 1947). 
198 Jablonski v. Southern Pac. Co., 76 F. Supp. 1022 (S. D. N. Y. 1948). 
‘** HR. 1629, 80th Cong., 1st Sess. (1947). 
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out of any such courts the plaintiff might bring his action in any court, s.ate or 
federal, where the defendant might be doing business.'* 

Representative Jennings said that he had introduced the bill because the practice 
of solicitation of claims became so flagrant in his home city of Knoxville, Tennessee, 
that the local bar association, of which he was a member, passed resolutions ad- 
vocating amendment of the special venue clause of the Act. He was also, he said, 
moved by a belief that existing venue permitted an injustice to carriers which was 
never envisioned by Congress when the 1910 amendment was passed.'”® 

The witnesses who supported the bill emphasized that the venue clause had been 
converted into an instrument for soliciting claims and fomenting litigation which 
had become a public scandal. It was, they said, not only unjust and oppressive on 
the railroads but also a burden on interstate commerce. The bill was supported 
by the American Bar Association and the bar associations of 39 states, as well as 
hundreds of local bar associations, as an appropriate remedy for the evil of the 
solicitation and transportation of personal injury claims in the railroad field.'** The 
chief opposition to the bill came from the railroad unions. They took a position 
quite different from the one assumed when the rg1o amendment was under con- 
sideration. Their spokesmen .a 1910 had protested against the necessity of going 
a long distance to sue in the state of incorporation of the railroad. Their whole 
emphasis was on the right to a trial near home or near the vicinity where the wit- 
nesses resided. In 1947, under the leadership of the Brotherhood of Railroad Train- 
men whose regional counsel were among those engaged in the transportation of 
claims to distant locations, they defended the practice as one necessary to secure ade- 
quate damages for injured employees.'** They contended that the bill would dis- 
criminate against the injured railroad employee because other persons having a 
transitory cause of action could maintain a suit wherever defendant was doing 
business or was present and could be served with process. 

298 The body of H. R. 1639 read as follows: “Under this Act an action may be brought in a district 
court of the United States or in a State court of competent jurisdiction, in the district or county (parish), 
respectively, in which the accident occurred, or in which the employee suffering injury or death resided 
at the time when the accident occurred: Provided, That if the defendant cannot be served with process 
issuing out of any of the courts aforementioned, then and only then, the action may be brought in a 
district court of the United States, or in a State court of competent jurisdicion, at any place where the 
defendant shall be doing business at the time of the institution of said action. No case arising under this 
chapter, brought in any State court of competent jurisdiction, as herein provided, shall be removed to 
any court of the United States.” 

196 Hearings before Subcommittee No. 4 of the House Committee on the Judiciary on H. R. 1639, 
80th Cong., ist Sess. 12 (1947). 

'°TIn its report of May 7, 1948, to the full committee (see note 97, supra), the subcommittee on 
the Judiciary of the Senate remarked (p. 5): “The organized bar in virtually every community in the 
United States has become increasingly aware of the flagrant practice of solicitation and transportation 
of cases arising under the Employers’ Liability Act. Prior to the introduction of H. R. 1639, many 
State and local bar associations had passed resolutions in favor of a limitation of venue under the act. 
At the present time the American Bar Association and the bar associations of 39 States have passed 
resolutions advocating enactment of legislation embodying the principles of H. R. 1639. In addition, 
hundreds of city and county bar associations have endorsed the bill.” 

1° Hearings before Subcommittee No. 4 of the House Committee on the Judiciary on H. R. 1630, 


ist Sess. 45-113 (1947); Hearings before a Subcommittee of the Senate Committee on the 
289 


Soth Cong., 
Judiciary on S. 1567 and H. R. 1639, 80th Cong., 2d Sess., 119, 154, 122, 157, 215, 243, 275, 


(1948). 
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The House Judiciary Committee made a favorable report on the bill. There 
were 8 dissents on the 27-man committee and two minority reports. The majority 
decided to restrict the venue in all personal injury cases against railroads rather 
than only in those brought by employees. To that end it rewrote H. R. 1639 by 
striking from the venue clause everything except the ban on removal of cases from 
state courts and by proposing a new paragraph to be added to Section 51 of the 
Judicial Code providing that civil suits for damages for wrongful death or per- 
sonal injuries against any interstate common carrier by railroad might be brought 
at the places named in the original draft of H. R. 1639. 

A minority report made by Representative Devitt and concurred in by 6 other 
members proposed to amend Section 6 by providing that suits under the Act may 
be brought under the general federal venue statute except that they must be 
brought in a federal district court where plaintiff resides or where the interstate 
common carrier by railroad operates trains. Representative Devitt and his associates 
thought that their amendment would make the doctrine of forum non conveniens 
applicable in cases brought under the Act since under recent decisions it was 
applicable to actions brought under the general venue statute. The second minority 
report subscribed to by one member opposed any change. 

The general consensus of the Judiciary Committee as a whole may be gauged 


from two sentences of the Devitt report :'” 


It is admitted that certain unethical attorneys solicit cases under the Federal Employers’ 
Liability Act and transport them to far distance places for trial and that such lawyers 
employ touts and runners to solicit business for them, all to the detriment of the legal pro- 
fession, the railroad workers, the railroads and the general public. . .. It is admitted 
that some action must be taken to correct the situation. 


The majority bill passed the House. In the Senate it was referred to the Commit- 
tee on the Judiciary, which in turn referred it to its Subcommittee No. 4 which 
held hearings even more extensive than those in the House. The subcommittee in 
a report of May 7, 1948, to the full committee recommended the passage of the bill 
with amendments which abandoned the idea of changing the Judicial Gode so as to 


govern all personal injury suits against railroads, and reverted to the original idea 
of amending Section 6 of the FELA.%” The bill, however, died in the full commit- 
tee. But another effort to obtain legislative relief was more successful. 


2° House Rep. No. 613, 80th Cong., 1st Sess. (June 19, 1947). 

2° The subcommittee proposed to amend the venue clause of Section 6 to read as follows: “Be 
ginning with line 8, page 1, strike out all through line 21, page 2, and insert in lieu thereof the 
following: 

“Under this Act, suit may be brought only in any district court of the United States within, or in a 
State court of competent jurisdiction of, (1) the State in which the cause of action arose, or (2) the 
State of which the person suffering injury or death was a resident at the time the cause of action arose: 
Provided, That if, at any time within the period during which suit on any such cause of action 
shall not be barred by limitation, the interstate common carrier against which such cause of action 
is asserted shall either not have an office, for the transaction of business, within the State in which the 
cause of action arose or shall not have an office, for the transaction of business, withinsthe State of 
which the person suffering injury or death was a resident at the time the cause of action arose, in 
that event such suit may, without it being necessary that suit shall have been previously brought in 
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LecisLative RELIEF SEcURED—TRANSFER OF Cases UNper Forum 
Non Conveniens Rute 


Contemporaneously with the consideration of the Jennings bill the judiciary 
committees of the House and Senate were working on a comprehensive revision of 
the Judicial Code. For that purpose they engaged the services of an advisory com- 
mittee, including distinguished judges and members of the bar, and also employed 
special consultants." One of the chaa&ges proposed was the addition to the 
Judicial Code of a new Section 1404(a), providing, “for the convenience of parties 
and witnesses in the interest of justice, a district court may transfer any civil action 
to any other district or division where it might have been brought.” The revisers’ 
note, submitted to both committees and to the membership of both the House and 
the Senate, explained the reason for the proposal as follows :?° 


Subsection (a) was drafted in accordance with the doctrine of forum non conveniens, 
permitting transfer to a more convenient forum, even though the venue is proper. As 
an example of the need of such a provision, see Baltimore & Ohio R. Co. v. Kepner, 1941, 
62 S. Ct. 6, 314 U. S. 44, 86 L. Ed. 28, which was prosecuted under the Federal Em- 
ployers’ Liability Act in New York, although the accident occurred and the employee 
resided in Ohio. The new subsection requires the court to determine that the transfer 
is necessary for convenience of the parties and witnesses, and further, that it is in the 


interest of justice to do so. 


The revised Judicial Code was passed by both Houses of Congress and became 


law,” effective September 1, 1948. 

Thus Congress decided to afford relief not by the passage of legislation di- 
rected to the FELA alone, but by providing for the transfer of venue under the 
doctrine of forum non conveniens in all civil cases. 

The applicability of the transfer under Section 1404(a) to a case arising under 
the FELA was challenged in Ex parte Collett.°* The petitioner instituted a damage 
suit against the Louisville and Nashville Railroad in the United States district 
court for the Eastern District of Illinois. The railroad filed a motion to transfer 


any heretofore-mentioned court, be, subject, however, to the doctrine of forum non conveniens, at such 
time brought in any district court of the United States within or in a State court of competent juris- 
diction of, any State in which such carrier then has an office for the transaction of business: Provided 
further, That nothing herein contained shall be construed to render inapplicable, in any suit brought 
in a State court, the law of that State providing for venue of actions, or change of venue of actions: 
And provided further, That if said common carrier shall have caused any such person suffering such 
injury or death to be transported for treatment for the injury aforesaid, or for the injury from which 
death resulted, to a hospital in any State other than that in which the cause of action arose or other 
than that of which such person was a resident at the time of such injury, in that event suit may be 
brought, by the person so injured or the person by whom liability for such death may be sought to be 
enforced, in the State in which said hospital is located. No case arising under this Act and brought in 
any State court of competent jurisdiction shall be removed to any court of the United States.” 

2°" See Ex parte Collett, 337 U. S. 55, 66 (1929). The consultants were Judge Alexander Holtzoff, 
United States district judge, District Court for the District of Columbia, and Professor James W. Moore 
of Yale University. 
20217 OR. Rep. No. 308, 80th Cong., rst Sess., 


Sess., A-127 (1946). 
298 58 U.S. C. §1g04(a). 9¢ 337 U. S. 55 (1949) 


A-132 (1947); H. R. Rep. No. 2646, 79th Cong., 2d 
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the case to the district court for the Eastern District of Kentucky. All thirty-five 
witnesses and Collett himself lived in Irvine, Kentucky, which was the scene of the 
accident. Irvine is goo miles from East St. Louis where the suit was brought. The 
district court granted the railroad’s motion. The petitioner then filed in the Supreme 
Court a motion for leave to file petition for writs of mandamus and prohibition 
against the district court. He contended that the order of transfer exceeded the 
district court’s authority because Section 1404(a) is inapplicable to any proceeding 
governed by Section 6 of the FELA. It is inapplicable, petitioner urged, because 
to hold otherwise would mean that Section 1404(a) had effected an implied repeal 
of the special venue clause found in Section 6 of the FELA. The Court rejected this 
contention, holding that by the clear and unambiguous language of Section 1404(a) 
it applies generally to “any civil action” including those brought by railroad em- 
ployees under the Act. There was no implied repeal of Section 6 since it deals 
with the places where actions may be brought originally, whereas Section 1404(a) 
deals with the right to transfer an action properly brought. The Court also held 
that the legislative history of the revision of the Judicial Code required the same 
conclusion, especially in view of the recommendation by the revisers for the enact- 
ment of Section 1404(a) to overcome the effect of the decision in the Kepner case. 
The Court based its holding that there had been no implied repeal in part upon 
the proposition that the bar to interference by judicial action with venue at any of 


the places enumerated in Section 6 came not from the language of that Section but 


from the judicial gloss upon it.*°° 


Justices Black and Douglas dissented for the reasons stated in the dissenting 
opinion of the latter in United States v. National City Lines,?° another case de- 
cided the same day, in which the Court held that the transfer provisions of Section 


2°8 Chief Justice Vinson said (pp. 60-61) on this point: “. .. We cannot agree that the order before 
us effectuates an implied repeal. The inapplicability of fortim non conveniens to Liability Act suits 
derives from the Kepner decision. And there this Court expressly stated that ‘if it is deemed unjust, 
the remedy is legislative... .° 314 U.S. at 54. That opinion discusses Section 6 of the Liability Act, 
to be sure, but this Court did not and could not suggest that the legislative answer had necessarily to 
be addressed to that Section. Since the words selected by Congress for Sec. 6 denote nothing, one 
way or the other, respecting forum non conveniens, there was no occasion to repeal that section, ex 
pressly or impliedly; Congress chose to remove its judicial gloss via another statute. Discussion of the 
law of implied repeals is, therefore, irrelevant.” 

2°61n this short dissent, Justice Douglas said (337 U. S. 78, 84-85): “There are difficulties for me 
however the case is decided. But I have concluded that the fairer result is reached if the ambiguities 
and doubts, fully canvassed and disclosed in the Court’s opinions in this case and in Ex parte Collett, ante, 
p. 55, decided this day, are resolved by reading Sec. 1404(a) as making the doctrine of forum non 
conveniens applicable to any civil action as to which the venue provisions are cedified in revised Title 
28. That gives full effect to the werds ‘any civil action’ in the field in which Congress was legislating. 
And it authorizes, as respects that group of cases, a transfer to another district in lieu of outright dis 
missal as had previously obtained. That construction saves Sec. 1404(a), the venue provisions of the 
Clayton Act and our decision in United States v. National City Lines, Inc., 334 U. S. §73, from 
mutilation. I am reluctant to conclude that Congress took the more drastic course in a mere revision 
of the code. So to hold would make a basic change not only in the two statutes involved in these 
cases but in the Sherman Act, 15 U. S. C. Sections 4, 5; the Jones Act, 46 U. S. C. Sec. 688; the Suits 
in Admiralty Act, 46 U. S. C. Sec. 782; Merchant Marine Act of 1936, 46 U. S. C. Sec. 1128d; the 
Securities Act, 15 U. S. C, Sections 77a, 77v:; the Securities Exchange Act, 15 U. S. ©. Sections 78a, 
78aa; the Public Unlity Holding Company Act, 15 U. S. C. Sections 79, 79y; the Investment Company 
Act, 15 U. S. C. Sections Soa-1, 80a-43; and perhaps in other statutes too.” 
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1404(a) were applicable to civil suits by the government against corporations under 
the antitrust laws. 

Since its enactment, Section 1404(a) has been applied in a number of cases, in 
some of which transfer has been granted while in others it has been denied. It 
has sent back to the normal situs many cases that have been filed elsewhere, usually 
at a considerable distance away.””* In other instances transfer has been denied, 
usually because the claim had not been transported a long distance and defendant 
was not shown to be substantially inconvenienced.?” 

The decisions in the Miles and Kepner cases had cast a cloud over the applica- 
bility of the doctrine of forum non conventens in actions brought under the FELA 
in state courts even though the holding in neither case went so far as to affect 
the right of a state court to refuse to entertain a foreign suit brought by a non- 
resident where, in its judgment, the convenience of parties and witnesses in the 
interest of justice would be disserved. Dicta in Gulf Oil Company v. Gilbert” 


2°? Kilpatrick v. Texas & Pacific Ry., 337 U. S. 75 (1949) (accident at Big Spring, Texas; suit 
filed, District Court, Southern District, New York; transferred to Northern District, Texas); Larsen v. 
Nordbye, 181 F. 2d 765 (8th Cir. 1950) (cause of action transferred from District of Minnesota to 
Southern District, lowa, where cause of action arose); Atlantic Coast Line R. R. v. Davis, 185 F. 2d 766 
(sth Cir. 1950) (transferred from Southern District, New York, to Southern District, Florida, where 
cause of action arose); Hayes v. Chicago R. I. & P. R. R., 79 F. Supp. 821 (D. Minn. 1948) (cight 
cases embraced in the opinion; one case transferred from District of Minnesota, ath Division, to Northern 
District, Texas, Amarillo Division, where case arose; six cases transferred from District of Minnesota, 4th 
Division, to Western District, Oklahoma, where causes of action arose; one case transferred from District 
of Minnesota, 4th Division, to Southern District, Illinois, Northern Division, where cause of action 
arose); Nunn v. Chicago, M. St. P. & Pac. R. R., 80 F. Supp. 745 (S. D. N. Y. 1948) (transferred from 
Southern District, New York, to Southern District, Iowa, Central Division, where cause of action arose); 
Scott v. New York Cent. R. R., 81 F. Supp. 815 (N. D. Ill. 1948) (transferred from Northern District, 
Illinois, Eastern Division, to Southern District, West Virginia, or Southern District, Ohio, Eastern Di- 
vision, with plaintiff to make choice; cause of action arose in Institute, Virginia; some of witnesses re- 
sided in Ohio, others in West Virginia); Conley v. Pennsylvania R. R., 87 F. Supp. g80 (S. D. N. Y. 
1950) (transferred from Southern District, New York, to Middle District, Pennsylvania, where cause of 
action arose); Maloney v. New York, N. H. & H. R. R., 88 F. Supp. 568 (S. D. N. Y. 1949) (trans- 
ferred from Southern District, New York, to District of Massachusetts, where cause of action arose); 
Healy v. New York, N. H. & H. R. R., 89 F. Supp. 614 (S. D. N. Y. 1949) (transferred from South- 
ern District, New York, to District of Connecticut where cause of action arose); Mazula v, Delaware & 
H. R. R., 90 F. Supp. 966 (S. D. N. Y. 1950) (transferred from Southern District, New York, to 
Northern District, New York, where cause of action arose). 

#°* Cullinan v. New York Central R. R., 83 F. Supp. 870 (S. D. N. Y. 1948) (transfer denied 
from Southern District, New York to Western District, New York, because defendant not strongly in- 
convenienced); Naughton v. Pennsylvania R. R., 85 F. Supp. 761 (E. D. Pa. 1949) (transfer of ten 
cases denied, nine from Eastern District, Pennsylvania, to Western District, Pennsylvania, and one from 
Eastern District, Pennsylvania, to Middle District, Pennsylvania, because showing insufficient to justify 
interference with plaintiff's choice of forum); Belair v. New York, N. H. & H. R. R., 88 F. Supp. 572 
(S. D. N. Y. 1950) (transfer denied from Southern District, New York, to District of Rhode Island; 
some of witnesses were in New York, others in Rhode Island or nearby, and balance of convenience 
not strongly in favor of defendant); Nagle v. Pennsylvania R. R., 89 F. Supp. 822 (N. D. Ohio 1950) 
(transfer denied from Northern District Ohio, Eastern Division, to Western District, Pennsylvania; be- 
cause motion for transfer not presented until shortly before time trial was expected to begin); Skultety 
v. Pennsylvania R. R., gt F. Supp. r19 (S. D. N. Y. 1950) (transfer denied from Southern District, 
New York, to Western District, Pennsylvania, based on fact that motion was not filed until ten months 
after filing of suit and further fact that defendant’s supporting affidavit did not specify how many 
witnesses would be called to testify). 

°° 330 U. S. 501 (1947). Justice Jackson had remarked in the majority opinion in that case (p. 
505): “It is true that in cases under the Federal Employers’ Liability Act we have held that plaintiff's 
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to the effect that plaintiff's choice of the forum could not under the Kepner and 
Miles cases be defeated on the basis of forum non conveniens quite naturally added 
to doubts on the subject. 

A case soon reached the Supreme Court squarely raising the question—Southern 
Ry. v. Mayfield2'® Two cases were brought in the circuit court of St. Louis against 
employing foreign railroads by nonresident plaintiffs on causes of action arising 
outside of Missouri. In each case a motion to dismiss was filed on the ground of 
forum non conveniens. The state courts denied relief as beyond the jurisdiction of 


the court to grant. There was some doubt from a reading of the opinion of the 


Supreme Court of Missouri whether its denial of relief was based on state or federal 


grounds. The Supreme Court of the United States reversed the decision holding 
that if the decision below had been based on the venue clause of the Act as inter- 
preted in the Kepner and Miles cases, it was erroneous. The Missouri court, it said, 
should decide the question whether it had the right to apply the doctrine of forum 
non conveniens solely from the standpoint of the law of the state, since nothing in 
the federal law stood in the way.*"! Justice Jackson, concurring, referred to his vote 
in the Miles case saying that it rested on what seemed to be compulsion of statutory 
provisions as to venue, since removed by Section 1404(a) of the Judicial Code as 
interpreted in Ex parte Collett?" 

When the case went back to the Supreme Court of Missouri it again held that 


relief was beyond the power of the lower court to grant, apparently on the ground 





choice of a forum cannot be defeated on the basis of forum non conveniens. But this was because 
the special venue act under which those cases are brought was believed to require it. Baltimore & Ohio 
R. R. v. Kepner, 314 U. S. 44; Miles v. Illinois Central R. R., 315 U. S. 698. Those decisions do not 
purport to modify the doctrine as to other cases governed by the general venue statutes.” 

210 340 U. S. 1 (1950). 

21) After reviewing the Kepner and Miles cases, the Court (Frankfurter, J.) said (id. at 4-5): 
“But neither of these cases limited the power of a State to deny access to its courts to persons secking 
recovery under the Federal Employers’ Liability Act if in similar cases the State for reasons of local 
policy denies resort to its courts and enforces its policy impartially, see McKnett v. St. Louis & S. F. R 
Co., 292 U. S. 230, so as not to involve a discrimination against Employers’ Liability Act suits and 
not to offend against the Privileges-and-Immunities Clause of the Constitution. No such restriction is 
imposed upon the States merely because the Employers’ Liability Act empowers their courts to entertain 
suits arising under it. There was nothing in that Act even prior to Sec. 1404(a) of the 194% revision 
of the Judicial Code, Title 28, U. S. C., which purported ‘to force a duty’ upon the State courts to 
entertain or retain Federal Employers’ Liability litigation ‘against an otherwise valid excuse.’ Douglas 
v. New York, N. H. & H. R. Co., supra, 279 U. S. 377, at 388." 

*"8 Justice Jackson's concurrence reads as follows (id. at 5-6): “The Missouri Court appears to have 
acted under the supposed compulsion of Miles v. Illinois Central R. Co., 315 U. S. 698, among other of 
this Court’s decisions. The deciding vote in that case rested, m turn, only on what seemed to be com- 
pulsion of statutory provisions as to venue. By amendment, 28 U. S. C. Sec. 14o4(a), as interpreted in 
Ex parte Collett, 337 U. S. 55, Congress has removed the compulsion which determined the Miles case, 
and the Missouri Court should no longer regard it as controlling. A federal court in Missouri would 
now be free to decline to hear this case and could transfer it to its proper forum. Certainly a State 
is under no obligation to provide a court for two nonresident parties to litigate a foreign-born cau 
of action when the Federal Government, which creates the cause of action, frees its own courts within 
that State from mandatory consideration of the same case. Because of what I wrote in the Miles case 
I add this note, but otherwise concur in the decision and opinion of the Court.” 
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that the doctrine of forum non conveniens is not recognized under the law of 
Missouri.*?* 

It is too early yet to know what the state courts generally will do in recog- 
nizing the doctrine of forum non conveniens in FELA cases. In some jurisdictions 
the doctrine is being applied in trial courts. But there are few decisions from 
courts of last resort. One exception is the already noted refusal of Missouri to recog- 
nize the doctrine. Alabama is in the same category, a statute requiring its courts 
to entertain foreign suits being regarded as excluding the application of the doc- 
trine.** Another is its recognition in Utah in Mooney v. Denver & R. G. W. 
R. R2"° An employee was injured in Colorado, where he and the witnesses lived. 
He brought suit in a state court in Utah. The defendant moved to dismiss on the 
ground of forum non conveniens. The court after an exhaustive review of the 
authorities, held that the motion was properly entertained, but ordered a further 
hearing to determine whether the facts warranted dismissal.*"* 

There is no reason why state courts that apply the doctrine to other situations 
should not apply it in cases arising under the FELA in view of the clear pro- 
nouncement of the Supreme Court in Southern Ry. v. Mayfield*"* 

The question still remains whether the only avenue of relief is the application of 
the doctrine of forum non conveniens in the court of the forum by transfer under 
Section 1404(a) of the Judicial Code if the forum is federal, or by dismissal if the 
forum is state. Has the bar to an injunction on the ground of burden on interstate 
commerce or on the ground of oppression and hardship been removed by the enact- 
ment of Section 1404(a) and the decisions in the Collett and Mayfield cases? Both 
of these grounds of relief, as already noted, are founded in considerations of con- 
venience. Although there is a difference in remedy—in the form or mechanics by 
which relief is obtainable—they rest upon the same substantive principle as the 
doctrine of forum non conveniens. In the Kepner and Miles cases it was held that 
these principles of convenience could not prevail against the venue clause of the 
FELA. The authors of the Judicial Code of 1948, expressly avowing the need of 
overruling the Kepner case, proposed Section 1404(a) to reassert the doctrine of 
forum non conveniens. Did not Congress in following this recommendation by 


217 


**® State v. Mayfield, 362 Mo. 101, 240 S. W. 2d 106 (1951). Because they thought from language 
appearing in its opinion that the Missouri court was still influenced by the compulsion of federal law, 
the railroads sought further review in the Supreme Court of the United States, but certiorari was 
denied. 342 U. S. 871 (1951). 

4 Ex parte State, 254 Ala. 10, 47 So. 2d 249 (1950). 

918 591 P. ad 628 (Utah, 1950). 

© New Yorx has long invoked forum non convenierns in FELA cases. Murnan vy. Wabash Ry. 246 
N. Y. 244, 158 N. E. 508, 54 A. L. R. 1§22 (1027); Douglas v. New York N. H. & H.R. R., 279 U.S. 
377 (1929). 

™' For example, the doctrine is recognized generally in some states: Whitney y. Madden 4oo Ill. 
185, 79 N. E. 2d 593 (1948); Van Denburgh v. Tungsten Reef Mines Co., 48 Ariz. 540 63 P. 2d 647 
(1936); Universal Adjustment Corp. v. Midland Bank Ltd., 281 Mass. 303, 184 N. E. 152 (1933). 

8 240 U. S. 1 (1950); See notes, 46 Inv. L. Rev. 115 (1951); 49 Micn. L. Rev. 1061 (1951); 
35 Minn. L. Rev. 596 (1951); 16 Mo. L. Rev. 174 (1951); 26 N. Y. U. L. Rev. 214 (1951); 
30 N. C. L. Rev. 168 (1952). 
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enacting Section 1404(a) reestablish a public policy in tavor of the principle of 
fort:m non conventens in all its forms? 

The Kepner case, which the authors of the new code expressly sought to over- 
turn, did not involve action by the court of the forum in dismissing or transferring 
a suit brought at an inconvenient place. Instead, it invoked a different form of 
remedy—an attempt to enjoin at the place of residence of plaintiff on the grounds 
of harassment and burden on interstate commerce a suit brought by him in a distant 
forum. Congress, dissatisfied with the decision denying relief, responded by enact- 
ing the fundamental principle that had been rejected in the Kepner case. The denial 
of the principle of forum non conveniens had its roots not in the express language 
of the venue clause of the FELA but in the subsequent judicial gloss upon that 
language. The judicial gloss had been swept away by the passage of Section 
1404(a) as the Court expressly held in the Collett case.*’* One would have sup- 
posed therefore that, the inhibiting judicial gloss having been removed by a clear 
declaration of congressional policy, the right to relief from abuses of venue under 
the FELA under the previously well established grounds of burden on interstate 
commerce and of injunction against oppressive litigation would again be recognized. 


This expectation has not materialized. 
In Atlantic Coast Line R. R. v. Wood**® it was held in Florida that a state 
court was powerless to restrain the prosecution of a FELA case in the courts of 


another state, and that neither Section 14og(a) of the Judicial Code nor the de- 
cision in Ex parte Collett"! or Southern Ry. v. Mayfield’*’ had changed the rule 
laid down by the Supreme Court of the United States in Miles v. Illinois Central 
R. R2**) The Court held that to sanction injunctive relief would resurrect an out- 
moded principle.*** 

The Supreme Court of Georgia reached the opposite conclusion in Atlantic 
Coast Line R. R. v. Pope.* There the right of a state court in Georgia to restrain 
a resident of the state from prosecuting a FELA case in a state court of another 
jurisdiction was upheld. The railroad sought to restrain a Georgia resident from 
prosecuting an action in Alabama for injuries incurred in Georgia. It was held that 
the Georgia courts had the right to grant such an injunction on general equitable 
principles since the bar to the invocation of those principles by the decisions in the 


, OF (1949). 
g (Fla. 1952) 


». 698 (1942). 

agree with counsel for appellant that prior to the Kepner and Miles cases a state court was 
authorized to enjoin the prosecution and maintenance in a sister state by a citizen of whom it had 
jurisdiction, and under proper circumstances of a suit under the Federal Employers’ Liability Act, but 
in the light of the decisions by our highest judicial tribunal, are constrained to disagree in the view 
that any such power has been restored and now exists by virtue of § 1404(a) or any other statute or 
rule of law. The effort here is not only to resurrect and apply an outmoded principle but to deprive 
the courts of a sovereign sister state of the right under its own statute to entertain a suit rightfully 
begun and which it may or may not retain in its discretion. Furthermore, to so hold would, though 
indirectly, violate the rule of comity between the states.” 58 So. 2d 549, 551. 

#85 509 Georgia 187, 71 S. E. 2d 243 (1952). 
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Kepner and Miles cases had been removed by subsequent legislative action and 
judicial decision. The Supreme Court of the United States granted certiorari and 
reversed the decision of the state court.?* 

Chief Justice Vinson, who in the Collett case had said that the judicial gloss 
on the venue clause of the FELA had been removed by Section 1404(a), held that 
Congress deliberately chose to leave the Court's decision in the Kepner case intact 
except for the transfer powers conferred upon federal courts by Section 1404(a), and 
since Congress had not in any way devitalized the decision in the Miles case but 
instead had chosen to let it stand, the gloss of those two cases, with the exception 
noted, was still controlling.?*7 

The Kepner and Miles cases, the Chief Justice said, had forbidden resort to in- 
junction to prevent abuses under the venue clause of the FELA, and Congress, in 
revising the Judicial Code, had not legislated with respect to this form of action. 
The Miles case forbidding a state court to enjoin a FELA action in a court in a 
sister state therefore still stood. The operation of Section 1404(a) is to be confined 
to the type of action for which it provides—transfers of cases between federal courts. 
Congress, the Chief Justice concluded, had been asked to go further by passing the 
Jennings bill to restrict the scope of the venue clause of the FELA but refused to do 
so."*8 But neither the wording of Section 6 nor anything in its legislative history, it 
may be observed, evinced any intention of precluding the exercise of the principle 
of forum non conveniens or the use of any of the established forms of remedy for 
abuses of venue, and Congress in enacting Section 1404(a) had established a federal 
policy in favor of forum non conveniens. 


82° Pope v. Atlantic Coast Line R. R., 53 Sup. Ct. 749, decided April 27, 1953. This decision 
was rendered after the manuscript of this article had been completed and was in the hands of the 
printers, but before proofs had been corrected. 

#27 “The reference to the Kepner case in the Reviser’s Note in nowise conflicts with what we think 
is the plain meaning of the language of Sec. 1404(a) itself. The Kepner case was simply cited as an 
apt example of an inequitable situation which could be cured by providing the federal courts with the 
power to transfer an action on grounds of forum non conveniens. The full text of the Reviser’s Note 
makes it clear that 1t was the power of the federal court to transfer, and not the power of the state court 
to enjoin, which was the remedy envisioned for any injustice wrought by Section 6 in the Kepner case. 

“Thus, with the exception of the transfer powers conferred upon the federal courts by Sec. 1404(a), 
Congress deliberately chose to leave this Court's decision in the Kepner case intact. 


“Since the narrow question in this case is simply whether the Miles case is still controlling; since 
we find no legislation which has devitalized it in any way, and since we find affirmative evidence that 


Congress chose to let it stand, the judgment below must be Reversed.” Id. at 752, 753. 
228. 


‘Congress might have gone further; it might have vested state courts with the power asserted 
here. In fact, the same Congress which enacted Section 1404(a) refused to enact a bill which would 
have amended Section 6 of the Federal Employers’ Liability Act by limiting the employee's choice of 
venue to the place of his injury or to the place of his residence. 

“This proposed amendment—the Jennings Bill—focused Congress’ attention on the decisions of this 
Court in both the Miles and the Kepner cases. The broad question—involving many policy considera- 
tions—of whether venue should be more narrowly restricted, was reopened; cogent arguments—both 
pro and con-—were restated. Proponents of the amendment asserted that, as a result of the Miles and 
Kepner decisions, injured employees were left free to abuse their venue rights under Section 6 and 
‘harass’ their employers in distant forums without restriction. They insisted that these abuses be 
curtailed. These arguments prevailed in the House which passed the Jennings Bill, but the proposed 
amendment diced in the Senate Judiciary Committee, and Section 6 of the Federal Employers’ Liability 
Act was left just as this Court had construed it.” Id. at 753. 
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The Chief Justice relied upon Section 6 of the FELA as establishing Pope’s right 
to sue in Alabama. That Section, he said (p. 751), “provides that the employee may 
bring his suit wherever the carrier ‘shall be doing business,’ and admittedly respond- 
ent does business in Jefferson County, Alabama.” The language quoted, however, 
is from the passage in Section 6 prescribing venue in federal district courts,*** and 
has been held not to affect the venue of state courts which is left to the practice of 
the forum.” The jurisdiction of the Alabama court to entertain a suit under the 
FELA while recognized in Section 6 really proceeds from the supremacy clause of 
the Federal Constitution and the Federal General Jurisdictional Act.“' But the 
jurisdiction of a state court of Alabama is neither fixed nor protected from inter- 
ference by the provisions of Section 6 regulating venue in federal courts. 

Justice Frankfurter, the lone dissenter in the Pope case, was of the opinion 
that Congress in enacting Section 1404(a) had cut the ground from under the 
Kepner and Miles decisions by removing the judicial gloss represented by the 
Court's opinions in those two cases. In his view Section 1404(a) was designed to 
express a policy with respect to the enforcement of the FELA—a policy contrary 
to that represented by the Kepner and Miles cases.?* 

He also called attention to the hostile spirit in which the Court addressed itself 
to the 1948 amendment to the Judicial Code, construing narrowly the effort to 
change by statute the law as laid down in judicial decisions. The Court, it may 

229 “Under this chapter an action may be brought in a district court of the United States, in the 
district of the residence of the defendant, or in which the cause of action arose, or in which the de 
fendant shall be doing business at the time of commencing such action.’ (Italics supplied.) 45 U. S.C. 
56. 


#89 Miles vy. Illinois Cent. R. R., 315 U. S. 608, 703 (1941); Doll v. Chicago Great Western R. R., 
159 Minn. 3 198 N. W. 1006, 1007 (1924). See also Bainbridge v. Merchants & Miners Co., 287 
U. S. 278, 280 (1932). 

283 Second Employers Liability Cases, 223 U. S. 1, 56 (1911). See also notes 13 and 17, supra. 

282 In Ex parte Collett, 337 U. S. 55, we held that 1g04(a) had removed the barrier of the 
Kepner and Miles decisions and made the doctrine of forum non conveniens applicable to cases arising 
in the federal courts under the Federal Employers’ Liability Act as well as to the generality of cases. 
Congress, we said, naturally enough, had not repealed Sec. 6, which Kepner and Miles construed, but 


23, 
So 


had removed the ‘judicial gloss’ represented by the Court's opinions in those two cases. 337 U. S. at 
61. 

“The Court now reafhrms this ‘gloss’ by treating it as an iron restriction not to be touched beyond 
the literal scope of its congressional rejection. In the Collett opinion the Court examined in detail the 
legislative materials pertaining to Sec. 1404(a). It gave no intimation that Congress did any less than 
to remove the entre gloss of Kepner and Miles, thereby freeing us from the compulsions these two 
cases found in Sec. 6. Congress plainly indicated that the compulsions were the Court's artifact, not 


the purpose of Congress 


“The problem of avoiding abuse of the judicial process is not one that arises only in actions under 
the Federal Employers’ Liability Act in the federal courts. Indeed, most of the actions under that 
Act are brought in the State courts. There is no rhyme or reason in assuming that Congress was eager 
to shut off abuses in the federal courts but forbade their prevention by State courts. (To suggest that 
Congress, if it saw fit, could ‘vest’ in State courts the power which this Court now denies them ts, of 


course, to misconceive our problem. The issue is not what Congress might grant to State judiciaries 
but whether it had deprived them of a power which inheres in them.) Congress dealt specifically 
with the abuses in the federal courts since, in Title 28, it was addressing itself to federal courts. But 
the central fact is that Congress was formulating a policy. To disregard the natural implications of a 
statute and to imprison our reading of it in the shell of the mere words is to commit the cardinal sin 
in statutory construction, blind literalness.”” 73 Sup. Ct. at 754-756 
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be recalled, had employed the opposite approach in construing Section 6 of the 
FELA. That Section, although containing a simple catalogue of the places where 
a suit under the FELA may be brought and thus constituting nothing more than a 
conventionally expressed rule of venue, was treated as destroying in FELA cases the 
right to resort to the well established equitable remedy for oppressive and un- 
conscionable actions at law as well as destroying the right to relief from the same 
type of litigation on the ground of burden on interstate commerce. Thus Section 
6 of the FELA was construed broadly while Section 1404(a) of the Judicial Code 


was construed narrowly. 


CONCLUSIONS 


The original venue under the FELA, governed as it was by the general federal 


venue statute requiring a suit against a corporation to be filed in a district in the 
state of incorporation of the defendant, was unsatisfactory to both plaintiffs and 
defendants. It resulted in inconvenience to both plaintiffs and defendants and it 
was thought to threaten special hardship to plaintiffs. The special venue clause 
inserted in Section 6 of the FELA by the amendment of 1910 was avowedly de- 
signed to provide a liberalized venue to permit suit in a convenient forum. At the 
time of its passage there had been no abuses such as often occur under liberal 
venue laws and Congress exhibited no intention in enacting the clause to preclude 
resort to established methods of relief from abuses of venue. After a long series of 
conflicting decisions the courts read into this special venue clause a rigid rule of 
venue unjustified either by its express language or by its legislative history so as to 
cut off two of the three established forms of relief from abuse of venue. These 
decisions fostered wholesale solicitation of personal injury claims under the FELA 
with many attendant abuses. Section 1404(a) of the Judicial Code as revised in 
1948 provided partial relief by allowing the transfer of cases from one federal district 
or division to another under the principle of forum non conveniens. In late years 
the right of the court of the forum in a state to dismiss a case brought therein on 
a claim imported from a distance has come to be recognized. The right to resort to 
the other two recognized forms of relief from abuse of venue is still denied, however, 
under the Kepner, Miles, and Pope cases,*** and it is unlikely that the solicitation of 
claims under the FELA by unethical lawyers can be satisfactorily curbed until further 
remedies are provided. 

These remedies could take the form of (1) amendment of Section 6 of the FELA 
sO as to impose reasonable restrictions on venue, such as were contained in General 
Orders 18 and 18-A of the United States Railroad Administration in World War I 
or those put forward in the Jennings bill,?** or (2) an amendment of Section 6 of 
the FELA providing that nothing therein contained should be construed as inter- 
fering with the application of the principle of forum non conveniens in any 


#88 Baltimore & Ohio R. R. v. Kepner, 314 U. S. 44 (1941); Miles v. Illinois Central R. R., 215 
U. S. 698 (1942); Pope v, Atlantic Coast Line R. R., 73 Sup. Ct. 749 (1953). 
99411, R. 1639, 8oth Cong., ist Sess. (1947). 





Tue VENUE CLAUSE AND TRANSPORTATION OF Lawsuits 431 


established form of action for relief from abuse of venue in any court, state or 
federal, or (3) the passage of statutes recognizing the doctrine of forum non con- 
veniens in those states where the doctrine is not now recognized either at common 


law or by statute. In some states changes in constitutional provisions governing the 


details of jurisdiction and venue may be required. Perhaps a combination of 
these methods of approach would assist in reaching the goal. The enactment in the 
several states of modern statutes against barratry, champerty, and maintenance, and 
the enforcement of existing laws against the solicitation of personal injury cases 
by lawyers and laymen, would contribute to the same end, although past experi- 


ence has shown that too much should not be expected from this avenue of approach. 
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